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Abstract

RED LIGHTS OUT: A LEGAL HISTORY
OF PROSTITUTION, DISORDERLY HOUSES,
AND VICE DISTRICTS, 1870-1917
by
THOMAS C. MACKEY

The dissertation is a close examination of the changes and
continuities in law applied to prostitutes, bawdy houses, and the
application of state police power by cities to segregate both into
municipal vice districts. Throughout American history, moral reformers
and social commentators recognized prostitution as a social, moral,
and urban problem. The debate over the best policy to deal with
prostitution was never louder than in the Progressive Era when states
passed red-light abatement acts, when newspapers reported on white
slavery, when purity crusaders were in full voice, and when cities
shut down their vice districts. But prostitution as a criminal offense
within the Tegal context of the courts and the legal traditions of
American law has not been explored. If a moral reform group hired a
lawyer to do something about a local prostitution problem, the Tawyer
would find actions in criminal law against prostitution and the keeping
of disorderly and bawdy houses and ke would find actions in equity to
stop and prevent the immoral use of property for disorderly and bawdy
purposes. And how did the red-light abatement acts change the law's
procedures and standards against bawdy houses and how effective were
the acts in closing bawdy houses, vice districts, or stopping prosti-
tution? Furthermore, the turn-of-the-century lawyer might have found
himself confronted with a city's policy of districting its bawdy
houses and prostitutes into a specific area of the city.

The sev.: “hapters of the dissertation begin with a review of
some of the writings on prostitution control in the nineteenth and early
twentieth century. Then the prostitute-as-vagrant, the theory used
against prostitution, is examined. Disorderly houses--the property
used for an immoral purpose--provides the focus for chapter three
while how the courts actually dealt with disorderly house cases is
reviewed in the fourth chapter. Municipalities using state police
power to district their immoral houses and women, especially St. Louis
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and New Orleans, is considered in the fifth chapter, with Houston's
decision to district its houses (and to later segregate by race
those houses) provides the topic for chapter six. In 1917, Houston
closed its vice district and chapter seven covers the reasons for the

closing and the events leading to the shutting off the red-lights in
Houston.
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INTRODUCTION

Throughout American history moral reformers and social commentators
recognized prostitution as a social, moral, and urban problem. The
debate over the best public policy to deal with prostitution was never
Touder than in the Progressive Era when states passed red-light abate-
ment acts, when newspapers reported on white slavery, when purity cru-
saders were in full voice, and when cities shut down their vice dis-
tricts. But prostitution as a criminal offense within the legal con-
text of the courts and the legal traditions of American law has not been
explored. If a moral reform group hired a lawyer to do something about
a local prostitution problem, the Tawyer would find actions in criminal
law against prostitution and the keeping of disorderly and bawdy houses
and actions in equity to stop and prevent the immoral use of property
for disorderly or bawdy purposes. Furthermore, the turn-of-the-century
lawyer might have found himself confronted with a city's policy of dis-
tricting its bawdy houses and prostitutes into a specific area of the
city. The red-light abatement acts changed the law's procedures and
standards against bawdy houses but how effective were the acts in clo-
sing vice districts or stopping prostitution? From within a legal con-
text, what were the legal actions against the publicly immoral woman,
the prostitute, the legal actions against the property put to an immoral
use, the bawdy house, and the legal status of city-sponsored district-
ing of its bawdy houses and prostitutes? These three topics form the
focus for the following inquiry.

I use the dates 1870-1917 as general brackets of my time period.
Although I discuss some cases prior to 1870, most of my cases and legal
interpretations on the developing lines of preceden®t fall between 1870
and America's entry into World War One. But 1870 is a particularly
useful date to use as a starting point because in that year Christopher
Columbus Langdell began the "scientific" study of the law at Harvard.
With the changing type of legal training from apprenticeships to
schooled lawyers came a need for both easy-to-use reference words to
quickly find the Taw and a uniform system of reporting state appellate
cases. Langdell's emphasis on the "case method" and training in the
principles of the law led legal authors to write treatises not on
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American law generally such as James Kent or William Story had done be-
fore the Civil War, but new writers sliced off a topic of the Taw and
wrote extensively on that narrow topic; examples would be John F.
Dillon's The Law of Municipal Corporations (1873) or Horace G.
Wood's The Law of Nuisance (1875). Such works provided the texts for
classes in the new law schools.

Along with these new legal treatises "explaining" the law of
some topic came the new regional reporter system of state appellate
cases. Tnese reporters provided the latest judicial decisions on the
principles of the law as applied in fact situations and these books of
cases meshed with the legal treatises to provide the law to the student
or legal researcher. The Tegal treatises buttressed with the support-
ing case law illuminated and disseminated cases and legal principles
throughout the country. What might have been an isolated New York
case on the admissibility of the general reputation of a keeper of a
bawdy house could, after the reporters began, be read and cited as pre-
cedent by judges in very different parts of the country. The treatises
and reporters tried to knit together a variety of legal precedents and
cases into a consistent and coherent whole on the law of any legal topic
such as disorderly houses or prostitution.

1870, then, can be used as an opening bracket for my time period
because of the changes in American law in the late nineteenth century
and the changes in legal pedagogy that affected the law of prostitution
and disorderly houses. But 1870 is a useful date as well because in
July, 1870, St. Louis established its much-studied vice district by
municipal ordinance through powers granted the city by Missouri. Its
social "experiment" with vice districting, being the first to use such
city districting power, provides another divide in my material. And
because so much of the social purity reformers' efforts sought to eli-
minate the red-light district from American cities, a policy which
began with St. Louis' 1870 decision, further supports 1870 as the open-
ing bracket of this ingquiry.

The seven chapters which follow begin with a review of some of
the writings on prostitution control in the nineteenth and early
twentietr century. Then the prostitute-as-vagrant, the theory used




against prostitution, is examined. Disorderly houses--the propert;x
used for an immoral purpose--provides the focus for chapter three while
how courts dealt with disorderly house cases is reviewed in the fourth
chapter. Municipalities using state police power to district their
immoral houses and women, especially St. Louis and New Orleans, is
considered in the fifth chapter, with Houston's decision to district
its houses (and to later segregate by race those houses) provides the
topic for chapter six. In 1917, Houston closed its vice district and
chapter seven covers the reasons for the closing and the events leading
to the shutting off of the red-lights in Houston.



CHAPTER 1

The Literature of Harlotry:
Three Examples

"Arguments are unnecessary to prove the existence of prostitution,”
began William W. Sanger in his 1859 book, The History of Prostitution:
Its Extent, Causes, and Effects Throughout the World.l As the
resident physician of the New York state charity hospital on Blackwell's
Island off New York City, Sanger had developed a consuming interest
in the city's population of prostitutes. But despite Sanger's open-
ing remark, arguments about prostitution's existence and its many facets
have proliferated in the one hundred and twenty-five years since The
History of Prostitution appeared. Later writers on the social problem
of prostitution followed Sanger's lead in wondering who were the women
of the street? Did prostitutes choose their 1ife or were they forced
into their trade? If forced, then by what or whom--economic necessity,
individual faults, flawed character development, bad family experiences,
or physical coercion by third parties such as pimps or other women?

And what would be the best public policy to limit the moral and social
damage done by prostitutes and the bawdy houses in which they 1lived? .

As an urban as well as a social problem, prostitution provided
a topic of investigation and controversy from the Civil War to World
War One. Not all the works on prostitution in the period can be re-
viewed but a representative selection provides the major outlines and
themes of the debates over "the social evil." First, William Sanger's
The History of Prostitution with its curious blend of careful inves-
tigation and broad generalization represents a view of prostitution
from the mid-nineteenth century. Second, an article from the turn of
the century which calls for an alteration in the public policy of the
repression of prostitution. And, third, an article defending the
policy of repression. Each of the works reflects its author's
concerns, fears. and assumptions about prostitution and the law in
urban America.




William Sanger's The History of Prostitution has remained an
obscure but respected part of the historiography of prostitution even
if Sanger himself remains almost unknown. Born in Hartford, Connec-
ticut, on August 10, 1819, he received some medical education at Wheel-
ing, Virginia, before moving to New York City and completing his studies
in 1845 at the College of Physicians and Surgeons. He spent some of
his professional life at Bellevue Hospital and, in 1853, the Board of
Governor's of Blackwell's Island state hospital appointed Sanger resi-
dent physician. Soon after taking up his duties, he plunged into his
study of New York's prostitution--even touring numerous European
countries studying their regulation efforts. In all, Sanger spent
three years investigating and writing The History of Prostitution.

In 1860, a year after the book's publication, Sanger retired to private
practice which he pursued until his death in 1872.2

Sanger left a work of enduring interest. He spent the first
two-thirds of The History of Prostitution treating the history of
prostitution by countries and geographical areas. The final third
of the work focused on New York City and provides the best contemporary
insight into mid-nineteenth-century American prostitution. Although
not as wide-ranging as the British social investigator, Henry Mayhew,
Sanger's work is comparable to Mayhew in his concerns and interpreta-
tions.3  Sanger "explained" prostitution to his and succeeding genera-
tions. His work provided later writers with material to argue whether
prostitution resulted from bad home 1ife, from economic necessity, or
from the male-dominated double-standard culture. This flexibility,
however, Timited the influence of The History of Prostitution. The
rambling, eclectic quality of the work thwarted Sanger's effective-
ness. As a result, his proposals went unheeded during his time.

Today, his work is only occasionally remembered as an example of nine-
teenth-century thought on prostitution.

Judged by the standards of modern research techniques and methods,
Sanger's work fails because of its cultural and racial biases. But
when judged by the standards of his contemporaries who surveyed social
problems in the 1850s, his work holds up well. For example, Sanger's
work compares favorably with the reports of the Children's Aid Society




of New York City, the brain child of Charles Loring Brace.4

Both Sanger and Brace believed they could improve the quality of city
life for all of the city's inhabitants by altering the lives of specific
wayward groups--the women of the streets and children. Brace wanted

to drain homeless children out of the city to the healthy atmosphere of
the country. Sanger wanted police oversight of the city's prostitutes
and hospitals to care for diseased women. Perhaps only the investiga-
tions into slavery and slave conditions by abolitionists were more
complete than Sanger's work. But in comparison to slavery, the threat
posed by the urban fixtures of prostitutes and bawdy houses pales.
Frederick Law Olmsted's travels, for example, could rivet public atten-
tion in the late 1850s in a way Sanger's prostitution case siudies
could not.® The question of whether the Union would persevere and the
effects of emancipation consumed the interest and passion of social
reformers for decades after the 1860s. Small wonder, then, that San-
ger's 1859 work went overlooked by the public. But if overlooked, his
work was not totally forgotten and subsequent moral reformers tried to
apply it to their own times.

Over half of his text--the first four hundred and fifty pages--
traces prostitution and its accompaniments (bawdy houses, pimps, and
madams) from the earliest tribes of the ancient Hebrews to Sanger's
time. The ancient world takes up five chapters; France required
another five chapters. The moral conditions of the countries of Western
Europe, North Africa, and Russia each rated a chapter. Great Britain
is covered in four chapters which survey the history of prostitution
and morals from the Anglo-Saxons to the era of Victoria. Sanger de-
votes five more chapters to a hodge-podge of regions: Mexico, Central
and South America, the North American Indian Nations, "Barbarous Na-
tions," and "Semi-Civilized" ones.6

Much of Sanger's survey of the countries of the world can be
discounted because of his racial and cultural perspective. Most white,
western, males in the middle of the nineteenth century honestly believed
in the racial superiarity of the Western world, generally, and of the
United States, in particular for Sanger. True, Sanger had his doubts
about France, a country whose morals have always been suspect, and he




treated Russia with a great deal of skepticism. But his whole
presentation led to a portrait of prostitution in New York City as
the major correctable flaw of a great city. Sanger believed New York
could become the pinnacle of morality if the city adopted his sugges-
tions to control prostitution. By tinkering with the control of a
small immoral minority of the women in the city, New York could be
the most moral of the great cities of the world.

Given the idiosyncratic and impressionistic quality of much of
Sanger's work, why pay attention to its section on New York City? Other
sources exist for other countries, such as A. J. B. Parent-Duchatelet
for Paris and William Acton for England, but for America, and especially
for its largest city, Sanger provides the most thorough and complete
insight into New York City's prostitution.”’

In order to gather information on the women, Sanger employed a
straightforward methodology--he asked them about themselves. From
his position at the pauper hospital, he oversaw the medical treatment
given to venereal diseased prostitutes sent to Blackwell's Island by
the justice courts and the police. He developed an interest in dis-
covering the motivations for women becoming prostitutes and he first
presented his idea of a prostitution investigation to the Board of Gover-
nors of the hospital some time in 1855.8  The Board adopted his plan
on October 23, 1855, and helped Sanger obtain the aid and assistance of
the mayor, Fernando Wood, and the chief of police, George W. Matsell.
With the help of the police captains of New York's twenty-two wards,
Sanger asked two thousand prostitutes a battery of thirty-seven ques-
tions while they were being held in police custody.? By polling in this
manner, he did not confine his survey to just the infected women he
treated in hispital. Unfortunately, Sanger never mentioned the exact
dates of the polling or whether he made allowance for possibie duplica-
tion. MWas a woman arrested for vagrancy and interviewed in one ward
and then re-arrested in another ward to be re-interviewed a few days
later? Did Sanger build in some check to his survey to prevent such
overlap? Sanger merely tried to assure the reader ". . . as to the
authenticity of the statistics given, which were mainly collected
under my own observation."10  The test of his results would be his




questionnaires, but the entire survey burned when the hospital on
Blackwell's Island caught fire on February 13, 1858.11  Because of the
destruction of the records, Sanger's figures have to be used prudently,
but the records' absence need not rule out an analysis of his findings.

The first question Sanger asked was, "How old will you be next
birth-day?"12  The range of responses ran from fifteen to seventy-seven
years old. Eighty-one women fell between the ages of fifteen and seven-
teen years old but thirteen hundred women, or sixty-five percent of the
two thousand surveyed, claimed to be between the ages of eighteen and
twenty-four years old. These figures dovetail with other figures on
prostitution from the period and even from the modern era.13 Sanger
divided their ages into five-year blocks. From that view point, three-
eights of all the women surveyed were between fifteen and twenty years
old and another three-eights were between twenty-one and twenty-five
years old. By any formula, therefore, a solid majority of the women
were in their Tate teens and early twenties.

But when Sanger emphasized the youth of the women, he did so in
an unusual manner. He spoke of them as though they were children.
When he used the term “juvenile," Sanger implied an individual innocent
and untainted by the world, a child more than a young adult. The age
of consent (twelve years old for a female by common law) played no
part in his determination of juvenile nor did the concept of the age of
majority (by common law, the day after the twenty-first birthday).
Rather, he saw the prostitutes, at least the younger ones, as pitiful,
passive, wayward infants in need of understanding and care. He did not
believe they had chosen to pursue their immoral calling; through the
weakness of youth and their sex, they erred. This vision of prosti-
tute as child led him to announce, in one of his more florid flights
of rhetoric, that the prostitutes included

. many who are but mere children; who but

reéently knelt at a mother's side, and in infantile

accents breathed a Rrayer to the Almighty; who but
recently sprang with eager, ﬁoyous bound to the
returning footsteps of a father; who in a happy.
and innocent home, have but recently given promise
of a bright and virtuous iife. Therein are also
included many who were deprived by _death of their
natural protectors, and who, thus left unwatched
and uncared for, have fallen before the destroyer
ere yet the age of womanhood was reached.



The case histories Sanger retold to support the contention of
the prostitute as child emphasized instances where the women, after
being seduced at fourteen or fifteen years of age, soon went into pros-
titution. He also recited instances when an eighteen or nineteen year
old woman committed to Blackwell's Island for medical treatment admitted
to having been a prostitute for several years.

The Tives of most of the women Sanger used as examples ended in
death from alcohol abuse, disease, destitution, or a combination of
these problems. "The average duration of 1ife among these women does
not exceed four years from the beginning of their careers," he stress-
ed.15  He alleged that it was "a totally well established fact" that
a quarter of new York City's prostitutes died each year. for Sanger,
only an early death lay at the end of a prostitute's journey through
life. The parable he taught showed their fall from the grace of virtue
and true womanhood to the disgrace of prostitution and certain death.
The story of the fall would be told again, in many ways, but never quite
so well and so succinctly as by Sanger.

. . . Take for example, the career of & Temale who
enters a house of prosi1tut1on at sixteen years of
age., Her step is elastic, her eye br1ﬁht, she is
the 'observed of all observers. ~ The habitues of
the_place flock around her, gloat over NMer vuin
while the% praise her beauty; and try to_drag her
down to their own level of depravity while flatter-
ing her vanijty. As the Tast spark of inherent
virtue flickers and dies in her bosom, and she
becomes sensible that she is jindeed_lost, that her
anticipated happiness proves but splendid misery,
she also becomes conscigus that the door of refor-
mation is practically closed a?alnst her._ But this
Tife of gq¥ deﬁrav1ty can not Tast; her mind_becomes
tainted with the moral miasma in wﬁ1ch she Tives;
her physical powers wane under the trials 1mposeé
upon them, and her career in a fashionable house
of prost1fut1on comes to an end; she must descent the
ladder of vice. Follow her from one step to another
in her downward career. To-day you will find her in
our aristocratic promenades; to-morrow she_may be
forced to walk in_more secluded streets. To-night
¥ou may see her glittering_at one of the fashionable
heatres; to~-morrow she will be found in some one
of the infamous resorts which abound in _the Tlower
%art of _the C1tK' To-da¥ she may associate with
he wealth of the land; to-morrow none will be too
low for her company. fo-day she has servants to do |
her bidding; to-morrow she may be buried in a pauper's
coffin and a nameless grave. 16



Another survey question revealed as much about Sanger's
thinking on prostitution and women as it did about the prostitutes.
In the middie of his survey, he asked, "What was the cause of your be-
coming a prostitute?" For the two thousand women surveyed, "destitu-
tion" led the list of causes with five hundred and twenty-five responses.
Sanger could understand poverty but the next named cause he could not.
Five hundred and thirteen responses were "inclination.” Sanger went
out of his way to argue against "inclination," which he defined as
“. . . a voluntary resort to prostitution in order to gratify the
sexual passions," a concept that clashed wtih the nineteenth-century
ideal of the “passionless" woman.!?  How could one-fourth of the
women surveyed have moved into prostitution to satisfy their non-
existent sexual feelings? Sanger equivocated.

§nﬁaielgeitself such an answer would imp]¥ an .,

AR ahe i SR TEATYy Incvadible. ShaoTantY tEtensre
can neither be denied nor disputed, but still in

the bosoms of most females that force exists in a
slumbering state until aroused by some outside
influenceS. No woman can understand its power

until some positive cause of excitement exists. 18

Accordingly, no woman could freely choose to pursue prostitution.
A female could not commit such an act unless some positive force
acted on that "slumbering state" forcing her to turn bad. Female
sexuality existed, if it existed at all, in a passive state of ignorant
bliss. Corrupting influences from outside the individual brought that
sexuality to life. For Sanger, those outside forces consisted of
males (especially if "reciprocal affection" was involved), female
friends (who had yielded to passion's power), and drink ("the excite-
ment of alcohol"). Without some corrupting force women could not
know the all-consuming power of their passions. After all, ". . . the
full force of sexual desire is seldom known to the virtuous woman."19
The Pandora's box of female sexuality remained naturally closed and
Tocked. If women said they had an inclination to enter prostitution,
they deceived themselves. The primary cause of their entry into the
trade lay not with themselves, believed Sanger, but outside themselves.
Sanger looked upon the prostitutes as victims of others' villainous
behavior. He did not hold the women responsible for their own beha-
vior because others stimulated their unnatural life.



The real problem, Sanger argued, was not the prostitutes or
prostitution but venereal disease. Venereal disease threatened every-
one from the immoral women to their customers to innocent third parties
such as wives and children and thereby threatened the moral fiber of
New York City and possibly the nation. Although medical knowledge
about the etiology of the disease remained clouded throughout the
nineteenth century, physicians did know that venereal disease was sex-
ually transmitted. Doses of drugs, especially mercury, could send
the symptoms of venereal disease into remission, but mercury did not
eradicate the illness. Sanger found it revealing that two-fifths or
eight hundred and twenty-one of the women surveyed admitted having had
a venereal disease of some kind.20  Although he believed that the women's
ignorance about the disease or their shame at admitting to being i1l
kept the reported cases of venereal disease down, Sanger, nevertheless,
found the number who confessed to having the disease distressing enough.

Sanger would base his "remedial measures" on this threat to the
public's health from venereal disease, but on the question of the
actual number of diseased prostitutes in New York City, Sanger's case
js at its weakest. He arrived at a determination of an aggregate number
by asking the police captains in the various wards how many public women
and bawdy houses they knew of in their neighborhoods.Z] Numerous
problems exist with this method: How did Sanger know that the police
captains provided accurate numbers? Did they underreport to make
their areas appear less immoral than they really were? Did their
reports overlap so that the same women appeared in the figures for two
or more different wards? Sanger simply accepted the statistics the
police provided.

Through a bewildering set of calculations, Sanger came to the
conclusion that 7,860 prostitutes resided in New York City in 1858,
far fewer than the 25,000 to 30,000 earlier investigators estimated.22
He divided the 7,860 into three categories with the largest group
being the 6,000 public prostitutes. Sanger believed that another 1,660
women visited houses of assignation while the remaining 200 women
were "kept mistresses." Sanger illustrated what this figure of 7,860
prostitutes actually meant by saying, "Let them march up Broadway in



single file, and allow each woman, thirty-six inches (and that is as
Tittle room as possible, considering the required space for locomotion),
and they would reach from the City Hall to Fortieth Street."23
His point about the prevalence of prostitution made, Sanger
then used his numbers to support his recommendations which would re-
move the threat to the city from all these venereally diseased pros-
titutes. Because Sanger thought that the pace of depravity in society
had quickened and worsened, he wanted measures to control and prevent
further promiscuity. "It is scarecely possible," he fretted, "that
promiscuous sexual intercourse can be carried on much more extensively
than it is at present. The vice seems to have reached its culminating
point."2%  And with an increased rate of sexual contact the possibili-
ty of contracting venereal disease increased as well. "The City of New
York contains, at this day, venereal infection sufficient to contami-
nate all the male population of the United States in a very short period
of time."25  Sanger feared an epidemic of sexual contact which would
touch off an epidemic of disease which would threaten . . . --he never
finished his logic. But he knew society had to be relieved of the in-
cubus of personal incontinence and disease through stricter prostitution
control.
Relief for these il1s lay in creative use of public power at the
Tocal level. Sanger called for the establishment of a special depart-
ment within the police force, a "Medical Police Department."26
He would privide a three-tiered system of support for this department.
(1.) A suitable hospital for the treatment of
venereal disease; . oL
(2.) A 1eEa11y authorized medical visitation of
all known houses of prostitution, with full
power to order the immediate removal of any
“ggg?tg?gnd to be infected to the designated
SR T e g
which none but medical men can decide. 27
In a period when governments--city, county, state--provided
almost no services, especially "social services," Sanger's plan
appears ambitious. Cities of the 1850s provided some police protec-

tion but that force was relatively new to the urban scene. The city
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also provided some fire protection, always a concern with wood

building materials, and provided municipai courts for disposing of
minor offenses. It oversaw the letting of contract for utilities
(gas, water, sewers). The county, an under-rated cog in the triad
of state administration, primarily oversaw the conditions of the
roads and bridges and provided the sheriff and county courts. The
state provided the major courts, some state hospital facilities,

and directed the internal improvements of the state through the let-
ting of contracts. Structurally, the state held all the "police
power"--the duty to act in defense of its citizens' health, safety,
welfare, and morals--and the state could delegate aspects of that
power to the state's administrative arms--counties and cities. San-
ger wanted to graft on to this decentralized, federated governmental
form a system of state hospitals for curing venereally diseased
prostitutes. He called for the hiring, at the public's expense, of
highly trained medical personnel as well as support crews of nurses,
orderlies, and cleaning staff.28

The cost of building a new hospital and staffing it, even in
an age of institution building, would be costly.2® But could city
finances support an increase in the police force to aversee the sex-
ual habits of prostitutes and their clients? Would it be reasonable
to leave to the physician alone the determination of the length of
confinement in hospital? HWould a woman confined for venereal dis-
ease have any remedies through which to seek her release? Sanger
anticipated such questions and brushed them aside; he believed that
the threat to society from prostitutes with venereal disease was great
enough to override the normal legal protection against an unreasonable
imprisonment.

But as a practical matter, the writ of habeas corpus most
concerned Sanger. While working on Blackwell's Island, he had seen
the police turn over an infected prostitute for care and treatment only
tc have her released on order of writs obtained by her brothel keeper,
lover, or acquaintance.30 Sanger hoped to evade this intrusion of
legal procedure into what he thought was strictly a medical matter.

He believed that the law frustrated his best intentions and argued by
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an analogy of another contagious disease, yellow fever.

It would be as reasonable for a lawyer to petition
the courts to order_a vessel detained in Quarantine
by_the Board of Health because she was infected with
yellow fever to be brought to her wharf in this city,
and there to have permission to disseminate_the

- . - e. .
disease on board, as it is for the same individual

to apply for a writ of certiori, the effect of which
Fran e rstleationunirs e o g L Gt
and allow her to extend the venereal poison to every
one who may have intercourse with her.

The would use the police power of the state to create an
institutional setting to cure their venereal disease. Then he would
amend the rights of a class of women by limiting their 1iberty on the
basis not of reformation or punishment for a crime, but on public
health grounds. The women needed to be detained for their own good--
and society's. After all, had he not shown that the number of pros-
titutes in the city to be small and had he not consistently maintained
that the women infected with venereal disease and affected by his
remedial measures were really child-like creatures needing guidance,
support, and care, not punishment? Sanger wanted to use state
police power to protect the public's health and combine it with the
state's authority to act as an overseer of wayward children and orphans,
parens patriae.32 By conceptualizing prostitutes as children, his
suggestion of involuntary commitment to hospital until medical authori-
ties determined the proper time for release appeared far less harsh.

And how difficult would such a proposal be to formulate and
enforce? Sanger thought it would be easy. "No lawyer would find
any difficulty in drafting a short act giving the Police Department
the power, [upon Medical Bureau recommendation], to remove any dis-
eased woman to proper hospital, and retain her there until cured."33
This "short act," according to Sanger, would sail through the state
legislature, obtain funding, be put into action, and the social
problem of prostitution would begin to lessen. The police would know,
arrest, and comit to hospital women who were not just prostitutes but
venereally infected prostitutes. Held in the hospital, not for any
crime but for their health and protection, the women would receive
care for their ailments, would learn the error of their ways, and
would perhaps choose to abandon their life.
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Not only would the fallen be recovered but the temptations
to those who might fall would be eliminated. A system of public sur-
veillance by the police would close a great many haunts where "dishonest
characters" waited to send a helpless woman down the wrong path. The
amount of prostitution would decrease, Sanger believed, since pros-
titution needed secrecy and with the trade known to the police and with
medical men visiting the houses to search for disease, the natural shame
of women and the dread of public exposure would deter many women From
pursuing a career in prostitution.34

Sanger drew on his observations of European regulating systems to
suggest two measures which continue to generate debate: Tlicensed
bawdy houses and municipal vice districts. On the question of 1i-
censing. Sanger knew that he would receive criticism on the grounds of
“making vice a sort of revenue." But he pointed out that "acknowledged
social evils have, ere, this, been made to contribute to the public
funds."35  Alcohol and prostitution were occasionally called twin
evils in the nineteenth century and it was the licensing of businesses
selling alcohol Sanger emphasized as an example of the state taxing a
vice. If alcohol constituted an evil and the state taxed its distri-
bution and consumption, why not prostitution? Sanger estimated that
an additional one hundred thousand dollars could be added to the
public's treasury by placing a one percent tax on the business of
prostitution.

On vice districting, Sanger sounded the common refrain of locali-
zing the evil effects of prostitution. Better policing would be possi-
ble by preventing the movement of bawdy houses into areas previously
free of such places and thereby "preventing the depreciation of proper-
ty which takes place in any neighborhood where a brothel is establish-
ed." Sanger recommended strong medicine for a tough problem, but if
the medication worked, the health of the whole body politic would be
improved.36

Unfortunately the events of 1859-1860 drowned out his call for
action. The threat from the South--slavery--pushed Sanger's ideas
into the background of public debate. New York never tried to imple-
ment Sanger's recommendations. However, his plan cannot be called a
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complete failure. Sanger's proposals poorly fit the governmental
structure and social attitudes of the time. The overlapping levels
of government clouded questions of funding and supervision. Ameri-
cans believed they had a special mission from God to lead the world
in self-government and from moral turpitude. The belief in the moral
up-rightness of the individual was cemented in the social and legal
milieu, and Sanger's call for the surveillance and the control of
prostitutes cut across the grain of those convictions. The reality
may have been an era of growing social and personal contirols because
of industrialization with its accompanying division of labor but the
perception of unfettered individualism persisted. The law placed
checks upon such capricious governmental actions as Sanger envisioned
and the law viewed prostitution and the property used to house the
immoral trade in its own mysterious way. Among lawyers, judges, legis-
lators, and police the feeling ran deep that the law provided ade-
quate remedies for society and tampering with the writs or using
the police power to license bawdy houses over-stepped the bounds of
reasonableness. Writers in the general and legal literature used
and cited Sanger's work in the years following the Civil War and his
arguments are being reassessed. His work is still valuable for what
he said about prostitution and what he personified about his age.

* * *

Forty-one years passed between the publication of Sanger's
The History of Prostitution and the publication of two particularly
intriguing articles on prostitution and its control. In some ways,
they revealed a hardening of the arguments about the best course to
pursue in dealing with "the social evil."

If the arguments had changed somewhat by the turn of the
century, America had changed much. The crisis of the Union had
arisen and had been met; the effects of emancipation had reverberated
for decades after reunion. Despite the hopes of the 1850s and 1860s,
blacks had faded to virtual invisibility. In 1896, Jim Crow re-
ceived constitutional respectability. The Spanish-American War, more
a jingoist fracas than a war, had come and gone. The nation saw nine
presidents inaugurated between 1861 and 1901--and had seen three killed
in office. People filled in the continent, and the census bureau
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had declared the frontier at an end. America's Indians had been sub-

dued and tucked away to reservations. Waves of so-called "new immi-
grants” had begun to arrive in the country and be bottled up in the
cities of the East Coast and Midwest. American industrialism had grown
and would continue to expand. The dislocations and readjustments
which resulted from this expanding culture of capitalism had in wurn
produced a reform movement that was in full voice by 1900.37

A heightened fear of prostitution and immorality reflected
these stresses in the apparently unstable worid of early twentieth-
century America. An organized woman's rights movement helped to fuel
this increased concern about prostitutes. The double standard of sex-
ual behavior, whereby a man could--perhaps was expected to--indulge
himself in sensual behavior while the woman who did risked scorn and
social ostracism, had come under attack. A social purity movement
composed of the woman's rights activists, the religious, and some
professionals, sought to break the double standard, institute one
standard of morality, and rear a generation of children in a pure,
Protestant life. In the "new abolitionist's" thinking, the only
appropriate public policy affecting prostitution was its total re-
pression. The full force of the law and public opinion had to be brought
against the immoral trade. The individual women were to be pitied and
reformed, but all public reminders of the trade's existence had to be
wiped out.38

Like Sanger, the social purity forces sought to 1imit the
damage done to society by prostitution. But these turn-of-the-century
reformers wanted to eradicate prostitution and instill the values of
small-town, rural America on a pluralistic society. Segments of the
"better classes" sought to hold on to the past and hold back the
future. The highly visible targets of the saloon and its twin,
prostitution, became flash points in the fight for purity.39
Perhaps by striking out against these obvious evils, the world would
change for the better.

The forces of social purity hoped to influence public opinion
through books, articles, and pamphlets. The period from 1900 through
World War One saw an explosion of works on vice. Vice connoted a range
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of frowned-upon activities, but it especially meant prostitution

and alcohol.40  Social purity reformers in the Progressive Era pro-
duced shelves of books and volumes of articles on the social evil and
jts attendant problems. Unlike the isolated Sanger, no single Pro-
gressive source adequately depicts the varied strains of this period
of moral outrage. However, two examples from this mass of material
can serve as representative pieces. In the 1900 issue of Municipal
Affairs, wedged between articles on the cost of running local
government and on improving civil service, appeared "Municipalities
and Vice."4l1  The publication hardly stands today for its literary
quality or for its influence on public policy, but it is interesting
as representative of the Progressive, reform-oriented journal writing
of the time.

The unknown author began rhetorically by asking, "What should
be the attitude of the city government--the people acting collective-
1y--towards vice, and principally towards prostitution?" Three op-
tions existed for cities: periodic fining of women, "localization"
of the women and their houses, and "public registration" along Euro-
pean lines of prostitution control but with American twists. Yet
none of these options sufficied. An informal system of fining as a
Ticensing technique could be ruled out if for no other reason than
it was "only one degree removed from secret blackmail."42  Fining
would not protect the public and might keep women in their unfortunate
trade by taking money away from them. Localization (vice district-
ing) failed as well. "Entire sequestration" could not be accomplish-
ed because some women would not want to 1ive within the specified
areas where the police and licensing could keep track of them.
Further, localization produced other problems. Where would the vice
district be located? If in the poorer sections of the city, "as is
usually done else where the plan has been adopted,” then "why should
the children of the poor bec forced to view such sights which are too
vulgar and evil for the children of the rich."43  Public registra-
tion provided the third option, but its applicability to America was
doubtful. The author noted that European regulations and inspectic s
had been "only moderately successful." Regulation was poorly adapted
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to the United States because the continental system violated "our

moral ideas" and "to embody it in law violated our social assumptions."
The author does not make clear what exactly those moral ideas and
social assumptions were, but he likely meant a restriction of the
prostitute's movements and mandatory medical examinations.%44

Having ruied out a system of periodic fines, localization, and
a European-like system of municipal control, the article then present-
ed the author's plan which amounted to a strengthening of existing
methods and laws. For example, "there is no question but that
the laws regarding indecent exposures and public solicitation should
be made more severe and more rigidly enforced.">  Women plying
their vocations as prostitutes should not be allowed to 1live in
crowded tenements where the provided a bad example to the young.
This desire to protect the young fed into the suggestion that no
woman under twenty-one years of age be allowed to practice prostitu-
tion. By statute or municipal ordinance the woman, the brothel
keeper, and the customer all would be 1iable to be fined, even though
the author earlier ruled out fining, if the prostitute involved was
under twenty-one.46  The police would issue a card to each woman
bearing her photograph and address and stating that she was of the
required age of twenty-one and that she wanted to be a "common woman."
By requiring all prostitutes to be twenty-one or older, the law
would guarantee protection for young girls by preventing them from
entering the trade and would protect young boys since the older age
of the prostitutes would repel them. The protection of the young
from exposure to prostitution at too early an age and the desire to
control and suppress "all external evidence of prostitution" consti-
tuted the goals to work towards in the public policy on prostitution.47
The problem was not prostitution, which the article held to be con-
stant throughout history, nor the current laws on prostitution. The
problem lay in the lack of enforcement. This failing could be reme-
died by strengthening the power of the police to enforce the law -
against public exposures and by raising the age a woman could become
a prostitute.

Absolutely not, retorted another anonymous article in the
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following issue of Municipal Affairs.48  The 1901 article sought

to shore up the 1900 break in the social purity dam around prosti-
tution and vice. Where the 1900 article believed the European

system of controls had been "only moderately successful," the 1901
article believed the regulation of prostitution failed completely. Not
only did the European model not diminish disease and limit prostitution,
it wrecked worse havoc by corrupting the moral sense of the communi-
ties which used such regulations.

In rebuttal, the 1901 article argued against fines for prosti-
tutes who were under twenty-one years old. The anti-regulationist
argued that fines hurt the women. Prostitutes had but one source of
income and in order to pay their fines they would have to sin again.
The fine also assumed the form of a "license" to practice the immoral
trade. To avoid fining the women, the anti-regulationist would have
the police arrent the women; “"commitment for six months to a prison
would at Teast be punishment, while a fine is not."4®  The author
qualified this statement by stressing reformation. First, "probation
officers and court officials {all women)" should be allowed to
accompany police on their raids and try "on the spot" to persuade
women to turn themselves into one of the houses for the fallen instead
of going to court. If the woman refused, she would be arrested and
the court should send her to a "reformatory" for support and aid.

If, at some undisclosed time, the reformatory determined her to be
"incorrigible," then the court should sentence her to prison "for the
longest term possible."50  Society acting through the courts and the
expanding social service bureaucracy should provide the woman every
opportunity to reclaim herself, the article stated. But if the woman
choose not to reform, then society should confine her and exact its
punishment. The protection of morality demanded not only the suppres-
sion of public manifestations of prostitution but also the imprison-
ment of unrepentant prostitutes.

By restricting public prostitution through imprisonment and
vigilant policing, the 1901 article continued, a new would could begin.
The "foundation causes" of prostitution lay in the double standard of
morality and in the belief that vice was a necessary evil for men. By
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breaking the double standard and raising all people to a single

level of morality--a morality of continence and self-discipline--the
millenium could be brought just that much closer. In the meantime,
other evils could be attacked, such as police corruption, the saloons,
and the love of money.51

The law played an important part in this cleanup and reform of
society. The law could not make men good, but it could help men to
act virtuously. To do that the laws must set a high standard for men
to live up to in their daily lives, lectured the anti-regulationist.
Present law could improve human character by imitating "higher law."
The author here introduced religion into the argument. The laws
affecting morals had to conform to re]igion.52 The Taw should have
no leeway to come to an accommodation with prostitution. The law
could only oppose prostitution. Prostitution's extermination could
be justified as a means of sculpting human life to reflect more
accurately the perfect world of Christianity.

For the regulationist of 1900, the law needed only to be fine-
tuned in order to mitigate the public aspects of prostitution and to
act as a kind of damage control system. In a different vein, law for
the abolitionist of 1901 could be used only negatively to stop, pre-
vent, repress, and suppress prostitution in support of the positive
goal of a pure, moral world in which thrived the equality of the sexes.
The social problem remained constant; the perception of the law's
usefulness changed.53

* * *

Although these works represent a larger body of investigations,
researches, and writings on prostitution, the leave at least one ele-
ment in need of study, the law, a thread which joins the three works
discussed. None of these three writings focused exclusively on the law
or examined how the law approached prostitution and bawdy houses or how
the Taw evolved in its dealings with brostitution. But they all believ-
ed the law to be important. Sanger wanted the city and the state to
coordinate their actions against prostitution, the legislature to
fund hospitals for the treatment of venereal disease, and the state
tc use its authority to control prostitution in order to protect the
public's health. The two writers at the turn of the century saw the law
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as a means to proceed towards each author's goals. In the first,

the goal was better enforcement and deterrence, in the second, prosti-
tution's elimination.

Prostitution in the law has languished in the literature of
prostitution. The legal aspects of the public offense have been turned
over to lawyers for study and the history of prostitution in law is too
important to be left to lawyers. Prostitution constituted a criminal
offence, one well known to the law, and the remedies the law provided
affecting prostitutes and bawdy houses should be assessed. A long-term
perspective on the laws relating to public women, city-sanctioned
red-1ight districts, and their closings provide insight into the relation-
ship between law and the social problem of prostitution.
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CHAPTER THWO

To Prescribe Them As A Class:
Prostitutes as Vagrants

An improved understanding of prostitution before the Great War
requires an exploration of its legal aspects. What approaches and op-
tions did the law have against a minority of immoral women between the
Civil War and World War One America? Answers lie in three bodies of
legal materials: first, English legal traditions, fictions, and reme-
dies against vagrants; second, nineteenth and twentieth-century American
Tegal treatises that elaborated on the received English traditions;
and third, high state court cases that demonstrated how the courts
applied "book" theories to fact situation.

America's legal heritage toward immoral females has its roots
in one of the cataclysmic events in human history--the Black Death of
1349-1351. In Britain the plague struck during the reign of Edward III
(1327-1377) thinning the population by approximately one-third.!
English society became, in the economist's phrase, labor-scarce with
corresponding inflated prices for goods and services and greater employ-
ment opportunity for agricultural workers. Because of inflation and
the wandering of agricultural workers from one manor to another, to
cities, or to areas willing to offer higher wages to attract labor,
Parliament passed measures to restrict the movement of persons and to
control, if not to roll back, wages.2 In 1349 Parliament enacted
the Ordinance of Laborers, the preamble of which outlined its reasons
for passage.

Because a great Part of the People, and especially
of Workmen”and Servants, late died of the Pestilence,
many seeing the necess1£¥ of Masters, and great
Scarcity of Servants, will not serve uniesS the{ )
may receive excessive Wages, and some rather willing
to beg in Idleness, than"to Labour to get their
Tiving; . . . Ordaiped: That every Man and Woman

of our Realm of England, of what condition he be
free or bond, able™in bodg, and within the age of
three score years, . . . be required to servée . . . .

Parliament, the following year, strengthened the wage and price
provisions of 1349 by altering the Ordinance of Laborers to the
more permanent form of a statute, the Statute of Laborers. 1In
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particular, the 1350 statute attempted to confine laborers to their

place of residence at whatever wages a master offered. 4

James Fitzjames Stephen, the nineteenth-century British legal
historian, provided the accepted interpretation of the Statute of Labor-
ers and its relation to vagrancy law which English and American courts
and legal commentators still follow." Stephen argued that not only
did masters want to confine working people to their residences at pre-
plague wages but the "legislation was to provide a kind of substitute
for the system of villainage and serfdom, which was breaking down."®
He envisioned the Statute of Laborers as the fountainhead of legislation
on vagrancy. Since the Statute, at least theoretically, attempted
to bind the agricultural worker to the land, any wandering became cir-
cumspect. Wandering in search of better wages in the middle of the four-
teenth century shaded into vagrancy. "A man must work where he happened
to be, and must take the wages offered him on the spot, and if he
went about, even to look for work, he became a vagrant and was regarded
as a criminal."’ Because of the statutes of 1349 and 1350, a person
leaving a manor or estate became a "vagrant," not far removed from a
deserter. If caught, according to the provisions of 1350, the wanderer
would be sent back to his place of residence to take up his or her ser-
vice again.

Despite these Taws and improved enforcement machinery, wandering
continued.8 Parliament found it necessary to strengthen, amend, and
extend the foundation of vagrancy laid down in the Statute of Labor-
ers. It passed numerous new statutes affecting the homeless, wandering
individual.?  For example, statutes passed in 1383 and 1388 made
wandering about the countryside without taking work a criminal offense
Eg[_gg.]o In 1414, minor magistrates received from Parliament the
power to try vagrancy cases. These local justices of the peace became
responsible for keeping the work force in place; they would try va-
grancy offenses rather than wait for the Quarter sessions to meet.
Summary justice meant local control over the movement of Tlocal workers.11

Beginning about 1530, the concern of the authors of the vagrancy
statutes shifted from an interest in what previous writers have called
economic criminality--the runaway serf--to an interest in controlling
potential criminals.12  Punishments grew more and more severe. An
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act of 1530 provided that any convicted offender be tied to the back

of a cart and paraded around the town market while being whipped "till
his body be bloody." Five years later Parliament passed a statute making
the third conviction for vagrancy a capital fe]ony.13

This trend toward severity culminated in the so-called "Slavery
Act" of 1547.14  This measure repealed all previous pronouncements
on vagrancy as not being severe enough. Courts and lawyers had come
to view the vagrant as a potential criminal who needed to be controlled
since "idleness and vagabondry [were] the mother and root of all thefts,
robberies, and all evil acts and other mischiefs." As for punishments,
the Slavery Act called for different kinds of branding of the vagrant
on conviction of the first two offenses with death upon a third convic-
tion.15

These sixteenth-century acts revealed a legislative problem in
differentiating between the chronically idle and the temporarily unem-
ployed. Both groups routinely traveled the countryside: the first
group undoubtedly committing at least a few criminal acts; the second
group seeking employment. Yet by 1530 both groups had a criminal status
regardless of the purpose of their behavior. Persons fitting the des-
cription of wanderers and idlers were part of a criminal element, not
because they had committed an overt act, but by virtue of their status as
a potential criminal. Vagrants threatened society not with the loss of
agricultural labor but with potential crime. Ironically, as William F.
Maher, a modern legal commentator, has pointed out, "the vagrancy laws
encouraged unemployed persons to enter lives of crime, since mere
idleness already made them subject to barbaric punishments."16

This "status criminality,” discussed in more detail below, did
rot lessen the importance of vagrancy law as an instrument for con-
trolling the wandering, idle population. But the social function of
vagrancy law changed as time passed. By the early seventeenth century,
the lack of care and support for Britain's poor and homeless became
critical. Older resources of monastic charities and private philan-
thropy no longer provided adequate relief. In 1601, during the reign of
Elizabeth I, Parliament laid the foundation for the parish rate system
and for what we know as the old poor law. As part of this foundation
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the vagrancy laws formed “the criminal aspect of the poor laws."17

Several Parliamentary statutes strengthened the ties between the Poor
Law and the vagrancy laws, with the formalization of the tie coming in
the Vagrancy Act of 1824.18  Instead of lumping the vagrant and the un-
employed person together, the Vagrancy Act divided them by their con-
duct into three classes: 1) idle and disorderly persons; 2) rogues and
vagabonds; and 3) incorrigible rogues. Each class of vagrancy conduct
was related to specific criminal acts. The mere status of being a
vagrant no longer constituted an offense; vagrancy became the commission
of some known crime against the state or the individual, criminal con-
duct.

Britain's vagrancy law history illuminates how vagrancy came to
be applied against American prostitutes. During the second period of
vagrancy development in Britain when status criminality held sway, emi-
grants settled North America. Vagrancy as status criminality was
"received" into the Taws of New World colonies. Unlike Britain, which
developed a third stage of vagrancy based on criminal conduct, status
criminality became fixed in American colonial law, and later, state
law. Since the determination of vagrancy turned on the elastic stan-
dard of status, vagrancy could expand to cover numerous classes of
people. Prostitutes, keepers of houses of prostitution, and any one
dependent on a prostitute for a livelihood were species of vagrants.]9

In the common law selectively received by the colonies, pros-
titution was not an offense.20  Parliament's statute of Circumspecte
Agatis of 1285 restrained the royal courts from interfering with the
church = courts in cases involving sexual matters. Prostitution, as
an act of incontinence, fell to the church to punish and control.
Therefore, royal or secular courts could not indict or punish pros-
titution per se.2l  Although prostitution was not indictable the
individual prostitute could be prosecuted as a vagrant. So the legal
fiction ran that prostitution was not a technical term at law nor an
offense known to the law. Rather the law took notice of the prostitute
as a vagrant with an all-too-visible means of employment which offended
public decency and morals. Since the law viewed the prostitute as a
vagrant and routinely dealt with vagrants through local courts of
original jurisdiction, the publicly immoral woman proved to be easy to
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prosecute. Courts had long been summarily trying vagrants since

1414. American courts of the most local jurisdiction--justice of
the peace and municipal courts--continued to dispose summarily of
such offenses. 22
Seventeenth- and eighteenth-century common law had embodied
within it in the status criminality approach towards vagrants as well
as the tradition of summarily trying vagrants. Both of these
characteristics of the law of vagrancy persisted throughout the
nineteenth and into the twentieth century, with the only change in the
law of prostitution coming when states made it a statutory offense.23
The Taw is more than Parliamentary enactments, colonial legal
heritage, and state statutes. Legal writers, commentators, and legal
text authors defined aspects of American prostitution. Legal trea-
tise writers interpreted the law and suggested directions for its future
growth to fulfill the promise of earlier enactments and decisions. Some
treatise writers stand out. Their writings influenced the law beyond
their own times and helped the law to adapt to society's needs and goals.
Legal treatise writers paid far more attention to the property
used for an immoral purpose (discussed in the next chapter) than to the
vagrant or prostitute. For example, few books influenced eighteenth-
and early nineteenth-century American legal thinking more than William
Blackstone's Commentaries, especially the 1803 edition with American
references by St. George Tucker.24 In focusing on idleness, which
he called "a high offense against the public economy," and in descri-
bing "idle persons and vagabonds," Blackstone followed the "ancient
statutes" that described vagrants as those who "wake on the night,
and sleep on the day, and haunt customable taverns, and ale-houses,
and routs about; and no man wot from whence they come, ne whether they
go." Blackstone divided vagrants into the three classes the 1824 Va-
grancy Act later used as its standard. "All these are offenders," he
lectured, "against the good order, and blemishes in the government, of
any kingdom."25  Blackstone's definition failed to set out the kinds
of conduct which caused an individual to be classed as a vagrant while
implying that vagrants endangered public order because of their potential
threat to society. Vagrants formed a class worthy of the law's criminal
sanctions not because of any act they-committed but because of their
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status as potential criminals.

In his note on Virginia's law, St. George Tucker agreed with

Blackstone but defined a vagrant as

Any able bodied man, who, not having_wherewithal

to maintain himself shail be_found~loitering,

e el TSl Sty e

without a wife and child, who, not having where-

withal to ma1nta1n_h1mseif, shall wander abroad,

or be found Toitering without betaking himself

to some honest employment, or shall go about

begging, shall be deemed and treated”as a vagrant. 26
Tucker, who used the male example, noted that the able-bodied should
take to some kind of "honest" employment. On this hook of legal fic-
tion, the law would catch the prostitute as vagrant.

A vagueness in the definition of vagrancy continued throughout
the nineteenth century but not without coming under scrutiny and
questioning. Christopher G. Tiedeman's A Treatise on the Limitations
of Police Power (1886) devoted a few pages to a discussion of the
charge of vagrancy and its usefulness in controlling the vagrant.Z7
Tiedeman referred to vagrants as "the chrysalis of every species of
criminal;" the vision of vagrant as criminal. He reviewed Blackstone's
so-called ancient meaning, "such as wake on the night, and sleep on
the day," and added Noah Webster's definition of a vagrant, " . . .
one who wanders from town to town, or place to place, having no
certain dwelling, or not abiding in it, and usually without the means
of livelihood."28 0f offenses coming under the rubric of vagrancy,
Tiedeman mentioned "an indecent exposure of one's person on the high-
way" and "a boisterous and disorderly parade of one's self by a common
prostitute." Tiedeman believed such offenses were included under
vagrancy because of the ease of conviction.29

But Tiedeman pressed the definition and nature of vagrancy.
“What is the tortious element in the act of vagrancy?" he asked.
Idleness? Tiedeman noted that idleness is only indirectly injurious
to the state or the community in that an idler is not producing.
Idleness would not subject a person to criminal punishments. A person
has a right to live idly as long as he does not violate some duty to
the state. Having a fixed residence is not a duty. Problems arose

with the homeless only when they became a burden to the state for their
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support. If the individual had no support, no way to stay off the

public dole, then he became a threat to the community. With no income,
the individual was more likely to become a criminal or become a burden
to the state through the poor relief.

Tiedeman also expressed a concern about the summary proceedings
in vagrancy cases. Known for his defense of property and property
rights against capricious governmental action, he titled his work
A Treatise on the Limitations of Police Power to underline his concern
about how far the state could use its power to affect private property.30
Tiedeman's distrust of the power of the states showed in his section
on the control of vagrants. He viewed the state as a necessary evil
but an evil nonetheless, and the discretion held by police forces and
the Tower courts over individuals worried him. Even if a person had
money in his pocket, a police officer could arrest him on suspicion.

An officer's suspicion and not the commission of some overt act could form
the basis of an arrest. A policeman's suspicion might rest upon a form-
er conviction for a crime or upon "presumption of associates" (bad
friends), or the most questionable to Tiedeman, "the police officer may
rely upon his ability to trace the lines of criminality upon the face

of the supposed offender." For Tiedeman the arrest "is too often
unsupported by any reasonably satisfactory evidence."3] Although the
vagrancy catch-all statutes served to control the idie and those who
might become a charge upon the state, he urged prosecutors to secure

the necessary evidence and build a respectable case against the vagrant.
Summary proceedings before the lowest courts deprived the accused of the
common law right to a jury trial and, Tiedeman reminded lawyers,

merely because an individual was charged with vagrancy was no excuse

not to live up to the standards of the law. In vagrancy cases,

the whole mothod of proceeding is in direct con-
tradiction_of the constitutional provisions that

a man shall be convicted before punishment, after

%roof of the commission of a crime, by direct

testimony, sufficient_to rebut the presumption of
innocence, which _the law accords to every one

charged with a violation of its provisions. 32

Prove the offensive and secure & conviction, Tiedeman said, and
keep the prosecution closely tied to the wording of the state vagran-
cy statute. Make sure the individual is afforded all the protections
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the law provides before summarily fining or sending him to jail for

vagrancy. Tiedeman cared 1ittle if at all about vagrants; he cared
a great deal about the state's power to restrict the liberty of indi-
viduals. If the state, through its local courts, could summarily and
arbitrarily dispose of vagrancy cases and incarcerate individuals on
suspicion and not for the commission of a c¢riminal act, where would
the limits be drawn of the state's power to affect individuals? Who
would be safe from state meddling? Therefore, Tiedeman, who argued
that the state must not interfere with the Tiberty of individuals to
do with their property what they wished, carried his logic through to
argue that the state should also not interfere with the Tiberty of a
poor man/woman because of a suspicion of homelessness, indigency,
or vagrancy.

Vagrancy received further elaboration from a treatise writer
at the turn of the century who inquired specifically into the relation-
ship of vagrancy and prostitution. A law professor at the University
of Chicagc, Ernst Freund, in his work The Police Power: Public Policy
and Constitutional Rights, developed Tiedeman's themes of vagrancy as
a legitimate police measure yet also as a threat to individual Tiberty.33
Freund focused on the police power, the duty and right of a state to
protect the "safety, order, and morals" of its citizens. States exer-
cised power directly through enforcement agencies or delegated limited
powers to local administrative units, the counties and cities. Freund
believed that local authorities needed enough power to control local
problems, yet he realized that local control could threaten individuals'
liberty if given too much unchecked power and discretion in enforcement.
He championed the right of a state to act in defense of the public's
morals in local situations but only in reasonable ways. Individuals,
even vagrants, had rights which the state should not arbitrarily ignore.

Freund noted that vagrancy is a "condition of criminality."
Again the sense of being a vagrant, not of committing a vagrant act,
was the key to understanding the concept. As to the history of vagrancy
in Britain and America, Freund saw only that the concept reached back
to the time of Edward III and "was firmly established at the beginning
of our government."34 Vagrancy consisted of two types of behavior.
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The first involved obviously illegal acts that violated public

order or affronted public morality. Freund Tisted the nightwalking
of prostitutes in this category. A second class of behavior con-
sisted of other vagrant acts such as loitering about a public place
by persons of a certain description. Prostitution fit into either
category. This division of vagrancy offenses divided into two parts,
one defined by state statutes and covered by the criminal law and the
other being offenses against the peace, good order, and custom of a
Tocality that fell under the cognizance of the state police power.
These sanctions against vagrancy and prostitution split the law's
actions against the immoral individual. Police--whether of a municipality
or the sheriff and constables of a county--enjoyed discretion as to which
kind of judicial action to apply against individuals. They could
proceed under the criminal law of the state in a state court charging
the statutory offense of prostitution, or they couid act under the
common law in the courts of summary proceedings, charging vagrancy.
The overwhelming percentage of cases went to the courts of summary pro-
ceedings because of the simplicity and efficiency of such local courts. 35
Such prosecutions worried Freund. He feared that the vagueness
of the vagrancy statutes and prosecutions would lead to unnecessary
arrests and detainments of women. Because of the summary nature of the
proceedings few protections for the defendants existed. "A summary
administrative commitment of prostitutes as a police measure might
logically lead to indefinitely prolonged deprivation of liberty since
the vicious disposition which justifies the original detention would
also justify its continuance."36
This view was based on two assumptions. Even prostitutes should
not be arbitrarily confined since their status as vagrants did not over-
rule their rights as citizens, argued Tiedeman. A prostitute did
not revoke or in any manner abandon her rights as a citizen of the
state and, especially, as an individual accused before a court of a
criminal act or omission. Freund revealed a hesitancy to support con-
finement in minor criminal cases. Imprisonment was a criminal punish-
ment, he argued. The state should use carefully the procedures of the
criminal law before depriving an individual of his/her liberty.
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Confinement as a punishment after a vagrancy conviction confused

criminal law offenses with common law offenses, punishments, and
procedures. Such a mixing of the state police power with the criminal
law alternatives could proved dangerous to the liberty of defendants
in vagrancy cases.

Rather than run the risk of mixed procedures and remedies,
Freund wanted to approach vagrancy as a distinctive criminal act.
Remembering the three-stage development of Britain's criminal law,
Freund thought that American law ought to move from the second stage,
status criminality, to the third stage, conduct criminality. Indeed,
he believed the change had already taken place. As he phrased it,

. .. . vagrancy and criminal idleness do not con-
stitute 1n_the eye of_the law a social status to be dealt
with by police_control, but criminal acts to be punished
by the criminal courts.
Make vagrancy a criminal offense dependent on a definable act; do not
let it rest upon the vague status of being a prostitute.

Freund explained that vagrancy as a criminal offense would need
three components: an absense of a lawful means of support, a neglect
to seek employment, and a public display of these conditions.38

An absense of support, the first component, harkened back to the
use of vagrancy laws to avoid overburdening the public purse. Unlike
Tiedeman, who believed a man could be idle as long as he did not be-
come a public burden, Freund thought a person had a positive duty to
seek employment to avoid becoming a charge to the public. Not only
must the individual seek employment but it must be lawful. Therefore,
a prostitute was liable to Freund's criminal vagrancy charge. In
Freund's view, prostitutes, unless old or i11, did not seek employment
to support themselves. The problem was their employment. In early
twentieth-century America, prostitution was an unlawful trade. Its
practitioners engaged in ain offensive, stigmatized, socially reprehen-
sible practice. A prostitute would be liable to criminal prosecution
if she continued to ply her trade because she supported herself un-
lawfully, if she failed to seek lawful employment, and if her pre-
sence affronted public decency.39

Freund wanted to change the manner in which the law approached
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vagrancy and prostitution. But until the states altered the law

of vagrancy prostitution cocntinued to be both a statutory offense
and a type of vagrancy. This split character of the law of prostitution
meant Freund also discussed prostitution as it fell within the juris-
diction of the state police power; Freund finished his argument about
what vagrancy ought to be and moved on to discuss vagrancy as lawyers
would actually encounter it in their work. As a guide for legal prac-
titioners, Freund defined prostitution as "the promiscuous admission of
men to intercourse for gain and as a means of livelihood," a most general
definition even in 1aw.40  But once admitting that prostitutes were
vagrants and that they came under the control of the police power of
the states, what specific grounds did the states have to exercise
control over prostitutes? Freund listed five reasons for use of the
police power against prostitutes, three of which looked prospectively
to the possible bad results of prostitution while two reasons dealt
with current threats from it. Prostitution was "apt to become a pub-
lic nuisance in its outward manifestations, . . . prostitutes are apt
to become a burden to the public when no longer able to ply their
trade; the haunts of vice are also apt to be the haunts of crime."
Prostitution presented current problems since it was "antagonistic to
marriage" and the public's morals; the venereal diseases carried by
some prostitutes "endanger[ed] the health of innocent women and chil-
dren."41 With the Taw viewing the prostitute as a vagrant and
with state interference over prostitutes based on a broad definition
of prostitution and the state's police power, the law could cast a wide
net over women accused of prostitution.

Although the law controlled the behavior of this class of
women, it did not leave them totally defenseless. Freund acknowledged
that the repression of prostitution, the public policy most Americans
favored in the early twentieth century, failed because of poor
enforcement, legal technicalities, and social inertia. Yet repression
was the public policy. Prostitutes were liable to the penalties of the
criminal law. They were, therefore, "entitled to the safeguards of
criminal procedure.“42 What those criminal procedures were Freund
did not specify. His audience knew that such safeguards included the
presumption of innocence in favor of the defendant with the state
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bearing the burden of proving a criminal act according to prevailing
standards of evidence. Even a prostitute, Freund stressed, had a
right to a fair and speedy trial even if being prosecuted in a court
of summary jurisdiction.

Freund also denounced the fining of prostitutes as a licensing
technique, although it was commonly used by Tocal police authorities
to control immoral women. Criminal law, Freund entoned, could not
be a mere regulator allowing prostitutes to continue to ply their
trade under certain restrictions. He believed that such a police acco-
mmodation with prostitution frustrated the law's goal of repressing the
trade. Any form of licensing would therefore not only be illegal but
would place an unnecessary restriction upon the liberty of the women.
As Freund phrased the relationship between the law's goals, licensing,
and the personal liberty of the women, "the punishment inflicted upon
her must be in conformity with the Taw of the land, which does not know
licensed illegality conditioned upon the acceptance of a diminished
status of personal Tiberty."43 Licensing ran counter to the law and
deprived women of their right to ply their vocation unrestrained while
accepting the risks of prosecution.

Another difficulty the law encountered when dealing with pros-
titution lay in the kinds of restrictions the law could place on this
class of women. For example, Freund discussed the viability of an
option which, had Freund favored it, would have warmed William Sanger's
heart, the control of prostitution by medical authorities on public
health grounds. But Freund ruled out such an option,

. . . our courts have uniformly held that an
ody tndar cuch vt Tary BoRris justiFicd only
e T e Gnger oF contagton From ome
prostitutes is certainly not of t%at character.
To adopt such a medical-legal plan against prostitutes would put the
law on the horns of a dilemma.
The_prevention of the spread of venereal_disease
would fall_within the privince of the police power,
but_it would require such specific regulations as
would %ract1ca11y amount to legal recognition of

prostitution--the very thing which our”legislative
policy will not concede. 44
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Having exhausted his arguements, definitions, and the remedies

available about prostitution, Freund admitted that when all was said and
done, the control of prostitution was a local matter. Police arrested
women on vagrancy charges who were without legitimate means of support
or who walked the streets soliciting. Local police used their power
of arrest to uphold the "public morals and decency" as they saw fit.
But what standards did the police use to know what was decent and
what constituted street solicitation? Freund provided no answers,
calling this wide latitude of police action and discretion an "extra-
lTegal condition." In reality, police use of vagrancy, Freund eventually
conceded, came down to an easy method of controlling prostitutes re-
gardless of the law's standards. This reality of prostitution control
was another reason, he argued, for the law to change its perception
of the prostitute as vagrant and move toward treating prostitution as
a crime and not as a status.

* * . . *

What was actually happening in the thousands of counties, cities,
towns, and villages in America as opposed to what the legal treatise
writers in their intellectualizing said ought to be happening?

In sheer numbers, the courts of summary jurisdiction, the municipal
courts, and the justice of the peace courts, disposed of the overwhel-
ming majority of complaints brought against women accused of vagrancy.
Some cases involving prostitutes reached appeals court levels in several
states. This body of case law supplemented the legal treatises. The
case law provided the "what was" to the treatise writers' "what ought
to be."45

Cases divide into three categories: those dealing with the
definition of the offense, civil suits involving slander, and cases
discussing the particularities of one state's law against prostitution.46
The conflicts and issues in these cases between real people before
courts of Taw indicate that legal actions against prostitution were far
less clear-cut than the treatise writers suggested.

Freund had noted that in law prostitution was generally defined
as "the practice of a female offering her body to an indiscriminate
intercourse with men."47  One of the earliest cases discussing the



40
definitional problems of the offense had arisen in Massachusetts

in 1846. John Cook stood charged with "fraudulently and deceitfully
enticing away an unmarried woman for the purpose of prostitution."48
For almost a year prior to trial, November 1844 to September 1845,
seventeen-year-old Emily Forrest had Tived with the defendant's family,
caring for Cook's sick wife. During that year, Cook tried to persuade
Forrest to go away with him which she eventually consented to do but
with stipulations: one, that she should not Tlive with him as his

wife, and two, "that her chastity should never be violated without

her consent." Cook apparently agreed since Forrest testified that with-
out any coercion she traveled with him to Philadelphia where he hired

a room with one bed in which they both slept. He "repeatedly

solicited her chastity" and became angry at her refusal of his ad-
vances. She further swore that Cook twice pushed her out of bed for
not yielding and once pinched her on the arm. At trial, the jury

tfound Cook guilty of enticing for prostitution, a statutory offense.

He appealed, arguing that enticing did not cover one man enticing a
woman from her home for the purpose of sexual intercourse with him only.49

Massachusetts Supreme Court Judge Charles A. Dewey regretted
that the court had to deal with a case involving the "painful details
of grossly immoral acts, and open violations of divine law." Dewey
phrased the question before the court as whether the state legislature
meant the enticing statute to include enticing for one man's use of for
common prostitution, "especially the procuring of female's for
houses of ill-fame."

First, Dewey reminded the parties that courts interpreted
statutes strictly, that is, close to the generally understood meaning
of the words of the statute. Courts applied the law only as embodied
in the statutory pronouncements of the legislature. Dewey believed
the legislature defined the offense of enticing for prostitution not
generally but particularly: "for the purpose of prostitution at a
house of ill-fame, assignation, or elsewhere." What the legislature
meant by "prostitution" then became the question for the court.

For definitions Dewey turned to a non-legal source since, in 1846,
"no such legal definition[s] of the term 'prostitution' are to be
found." He cited the definitions of prostitution in several dictionaries
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with Webster's receiving particular approval: "the act or prac-

tice of offering the body to an indiscriminate intercourse with men. "0

Having decided that enticing had to be for prostitution at a
"house of ill-fame, assignation, or elsewhere" and that prostitution
meant a female's indiscriminate intercourse, Dewey decided that Cook
had been wrongly conficted. For enticing to occur, the taking of
a female could not be for sexual intercourse with one man only. The
sexual contact had to be of a more general, indiscriminate nature.

By narrowing the statute to exclude cases of mere seduction, the

court restricted the offense to enticing women to enter houses of pros-
titution. Cook allowed the court to focus on the offense, sharpen

the statute, and borrow a definition of prostitution.

Much judicial ink would be spilled elaborating and discussing
Dewey's definition of prostitution. However, a female who permitted
indiscriminate sexual intercourse--occasionally with the added re-
quirement of “for gain"--showed great staying power and weight in law.

In the twenty years following Cook the definition of prostitution
altered. Not Dewey's dictionary definition, but a formula-like defi-
nition was used in an 1866 Maine case. State v. John A. Stoyell
paralleled Cook in its charge and in its fact situation. Maine
authorities charged Stoyell with enticing for the purpose of pros-
titution for a house of i11-fame, assignation, or elsewhere, but the
facts showed that only Stoyell had sexual relations with the woman. 51

Chief Judge of the Maine Supreme Court John Appleton, citing
Cook, provided what came to be the textbook definition of prostitution.

A prostitute is a female given to indiscriminate

lewdness for gain. In itS most general sense,

prostitution 1s the setting one's self to sale,

or of devoting to_ infamous purposes what is in

one s power, “In its more_restrictive sense, it

is the practice ot a female offer1n% her bod

to an indiscriminate intercourse with men; the com-

mon lewdness of a female. 52

A11 elements of the offense--still used today--are contained in Apple-

ton's definitien. Prostitution necessarily meant a female who indis-

criminately accepted all offers for sexual intercourse from any and
all men for gain.53
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Yet courts soon dropped the requirement for gain from the
definition. Iowa's Supreme Court amended the definition of pros-
titution in State v. Clark (1889).5%  From an Iowa case eight years
prior to Clark, the state's supreme court continued a line of reasoning
which held that with charges of prostitution the "accompanying circum-
stances" of the case were to be taken into account at trial and on
appeal. "It is not for the court to say the sexual intercourse alone
is or is not sufficient to establish the woman to be a prostitute."55
In Clark, the court elaborate on the earlier hint as to "accompanying
circumstances" by dropping the need for gain. Judge Joseph M. Beck,
speaking for a unanimous court, defined a prostitute as a woman who
submitted to indiscriminate sexual intercourse which she "invites
or solicits by word or act, or any devise." Further, "her avocation
may be known from the manner in which she plies it, and not from
any pecuniary charges and compensation gained in any other manner. "56
Withdrawing the requirement for gain in the definition broadened the
offense of prostitution and clouded the definition. Any woman
who behaved in the manner of a prostitute whether or not she was
a practicing prostitute stood liable to be arrested under the Clark
decision. Questions remained. Who decided what the behavior of a
prostitute was and upon what standards a prosecution should be based?
Clark withdrew one of the standards for changing prostitution--for
gain--and replaced it with a vague phrase--in the manner of a pros-
titute. By this new definition, even the woman who engaged in occa-
sional sexual activity could fall into the class of prostitutes.

As a standard, the necessity of "gain" continued to appear in
later judicial opinions. In 1910, the Supreme Court of Washington
heard arguments in a case where Max Thuna was charged with the crime
of living with a prostitute.5’ To convict Thuna, the trial court
defined the term "common prostitute" for the jury. Thuna objected
and appealed part of the court's definition which read, ". . . whether
a woman is a common prostitute is a question of fact which does not
depend alone upon the number of persons with whom she has had i1licit
intercourse, nor does it depend upon the question of whether she sub-
mits herself for gain."58 Was or was not gain a factor in determining
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whether a woman was a prostitute, Thuna appealed? Some textbooks

and some cases included the need for gain in the definition of pros-
titution and, if not present, the charge was faulty and could be

overturned.%® A majority of the Washington court held to the
Clark precedent.

While we are of the opinign that the sake of gain
is_probably the most usual motive, it is not %he
R T RS ST e
submits herself to indiscriminate sexual inter-
course with men, without hire, is certainly as
much a common prostitute as one who does so solely
for hire. 60
Yet out of a court of nine, four justices disagreed with this
definition and supported the definition of prostitution Thuna offered
at trial: "a woman given to promiscuous sexual intercourse for hire
or gain." In other words, the courts of the late nineteenth and early
twentieth centuries developed two definitions regarding the standard
elements necessary to define a woman as a prostitute. Gain as a
requirement for prostitution remained uncertain throughout the period.
Did the definitions conflict with or support society's wider
definition of prostitution? In Victorian and Edwardian America, when
popular culture tended to consider women either Madonnas with little
or no sexuality or Magdalens, the definition of prostitution without
the standard of gain probably fit well. For example, the social
stigmas that accompanied the fallen women of the late nineteenth century
were evident in Clark. Whether the law followed or led social trends
in labelling behavior as deviant is not a question to be solved here.
But the Taw probably both led and followed society in enforcing the
social reprobations against this immoral minority of women.
The relationship between vagrancy and one of its types--pros-
titution--also received judicial scrutiny. In 1860, Catherine
Forbes of New York City brought a writ of habeas corpus to Judge Josiah
Sutherland of the New York Supreme Court. A "police justice" of
New York City had committed Forbes to the city prison after convicting
her of being "a common prostitute and idle person.” Sutherland heard
her appeal in chambers and released Forbes on the grounds that she had

not been convicted of being a common prostitute. He narrowed the ques-




44
tion in the case: "did competant and satisfactory testimony that

the prisoner was a common prostitute and idle person, authorize her
conviction and commitment as a vagrant?" By so structuring the ques-
tion, Sutherland confronted the problem of who fit the status of a
vagrant. As he explained, "by certain statutes, all persons coming
with a certain description defined and declared by the statutes, are
declared to be vagrants, and provision is made for their trial, con-
viction, and imprisonment."62  Two state statutes covered the situa-
tion. The first contained the classic definition of a vagrant as a
person without legitimate and visible means of support and employment.
Prostitutes were not mentioned in the statute. But they could fall
under its authority if they became public charges or by street walking.
Sutherland ruled that a conviction under this statute would need not
only a woman's confession but also "competent testimony" as to her
prostitution. Sutherland also pointed to a second statute. In 1833,
New York had passed a law declaring vagrants of "all common prostitutes
who had no Tawful employment whereby to maintain themselves" in New
York City.03

Sutherland distinguished between these statutes and the New York
criminal Taw. Such statutes described a class and were "of the nature
of public regulations to prevent crime and pubiic charges and burdens."
They did not prohibit an act or punish a crime but attempted to protect
society from the effects of prostitution. Vagrancy formed a condition
of a person regardless of fault, and the vagrant's liberty had to give
way to the public's safety and welfare. Only these goals could justify
such statutes and summary convictions without a jury trial. Sutherland
believed the statutes to be constitutional, although they “should be
construed strictly and executed carefully in favor of the liberty
of the citizen." Magistrates needed discretion to decide cases but such
discretion provided an "almost unchecked opportunity for arbitrary oppres-
sion or careless cruelty."®4 Neither state statute declared common
prostitution or idleness to be criminal acts. Sutherland found Forbes?*
commitment an unlawful deprivation of her liberty. Cases such as
Forbes accentuated the tensions between status criminality and the law's
desire for exact definitions of criminal acts with corresponding and
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and appropriate judicial reactions. Prostitution and vagrancy defied
that desire.

Occasionally lower courts had only themselves to blame for
abusing their powers over vagrants, and especially prostitutes, and
thereby putting themselves in messy judicial positions. Mamie Peabody
v. State (1894) provides a particularly clear example of this abuse
not only because the lower court and the appeals court ignored Suther-
land's warnings about strict construction and prudent court action but
because the high court of Mississippi upheld a conviction on unusually
strange grounds.

Peabody involved three Vicksburg prostitutes--Mamie Peabody,
Belle Johnson, and Tinie Walker--who had been charged and convicted
of vagrancy, "being common prostitutes without other means of support
or employment."65 The statement of facts recited a long description
of the women and their manners: they did no work and held no property;
they had no money but paid their rent (and financed the litigation);
they dressed up in the evening and sat in front of their house or
strolled the streets; they, "with fair speech," solicited men who
went into the house with them and closed the door; one of the women had
been seen in bed with a man; they were often seen doing nothing,
day and night. At trial, the state presented no direct evidence of
guilt nor was any testimony introduced showing that the women ever
received any money from any man for any immoral purpose. In their de-
fense, the women presented no evidence. Instead, they moved that the
charge be dropped because the state had not proven the charge with
sufficient evidence. Judge John D. Gilland, who refused their request,
instructed the jury that if they believed the women to be common
prostitutes without other employment, they should convict. Defense
attorneys reminded the jury and the court that the state had to show
beyond a reasonable doubt that the women had had indiscriminate inter-
course with men, had received payment, and had no other means of
support. "The law requires the same degree of strictness of proof in
this case as in a charge of murder," defense lectured. Nevertheless,
the jury convicted the women. To any lawyer of the period none of
this detail would appear out of the ordinary or unusual. What provides
the twist to this case is the race of the women--all were black.06
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In its brief presented Mississippi's Supreme Court, defense
relied on one of the foundations of the criminal law--the presumption
of innocence of the accused. Since no testimony had been entered at
trial showing the women had held themselves out for promiscuous sex-
ual contact for hire, defense argued that "it cannot be assumed that
the men went to the house of the defendants for an unlawful purpose.”
On appeal, as at trial, the women claimed that the state had failed to
make its case against them. But Frank Johnson, Attorney-General of
Mississippi, disagreed. He argued that "in cases of this character,
it is not necessary to prove by direct fact. This may be inferred as
a necessary conclusion." Johnson stressed that the general reputation
of the women had been proven and immoral acts, such as soliciting,
had been shown.

Judge Albert H. Whitfield began the opinion of the Mississippi
high court by holding the state's position. He explained that the
offense "is rarely established by the same fullness or directness of
proof by which more open violations of law are made out." Comparing
the description of the Vicksburg women with the story of prostitution
in Proverbs, the court decided the case not on any judicial principle or
stare decisis but on the Biblical invective against prostitution. Whit-
field sermonized, "this portrait [Proverbs 7: 5-27] is accurate;
its colors have lost none of their vividness in the Tapse of centuries,
and upon the authority of this great text, reflected in all textbooks
and decisions, the judgement is affirmed."67

Sutherland's worries in Forbes about the threat to individual
liberties from an unrestrained use of the police power and from lower
court perogative were confirmed in Peabody. Mississippi's Supreme
Court relied upon no precedent although both sides had presented case
law and legal authorities in their briefs. Peabody showed that the
rights for an immoral minority, though citizens, might carry no weight
before the courts of their own state. Although Whitfield did not once
mention race in his decision, the fact that the women were black un-
doubtedly affected the Mississippi court of 1894 on some level of
consciousness. But the high court--by its Biblicial allusion--appeared
more concerned with the prostitution than with the question of race.
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Since the state Supreme Court decided against the women and decided the

case in the way it did, where did Peabody's remedy 1ie? Rightly or wrong-
1y, Mamie Peabody had run out of legal options before the courts.

Occasionally the direct approach to a problem fails to tell
an investigator all he wants to know about a problem. Defining pros-
titution through definitional cases is not the only source on the
practical realities of the legal nature of prostitution. Other kinds
.of legal actions supported the definition of prostitution and further
reveal how the courts applied the definition.

Slander suits were one such action. It is not the purpose here
to review the general law of slander or to elaborate on the delicacies
of a slander charge. However, slander cases were decided in civil
courts when a woman had to defend herself against a charge of being
called a prostitute. In the late nineteenth and early twentieth
centuries calling or referring to a woman as a prostitute invoked
emotional responses from both sexes. Prostitution carried a heavy social
stigma and being publicly called a prostitute was not taken lightly.

Jacob Rodebaugh v. Rachel C. Hollingsworth arose from Indiana
in 1855 and provides thzs first case of interest.68 At trial,
Hollingsworth won a thousand-dollar verdict from which Rodebaugh
appealed. Rodebaugh is a confused case because the fact situation
mixed the concepts mixed the concepts of prostitution, fornication,

and incest. As the strangely worded statement of facts recounted the
defamatory words,

Somebody told me (defendant ean1ng [Rodeb
hyons

that she lantiff meaning 1n swor now-
1ed%e im (one John Cropper hird par yg

tha Nero aning brother of the plantiff

screwed her ?mean1ng plantiff'!s brother had carnal

intercourse with the R]a tiff) upstairs t?e night
before. And again, she ? an iff meaning ed
to him (mean1ng one John Cropper) that Nero gplant1ff s
brother meanin % had screwed her’ (meaning had carnal
intercourse with plantiff) upstairs the night
before. . . . 69

Indiana's Supreme Court continued recounting the facts of the

case in this stilted legalese for over a page of the decision. Nowhere

in the facts is prostitution alleged; nowhere did Rodebaugh claim Hollings-

worth accepted any kind of payment for consenting to sexual relations.

In fact, the court strayed from using any known legal term to describe
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the behavior. Instead, the Supreme Court confused prostitution
with the generic term "whoredom."

Judge Samuel E. Perkins, writing for the court, spoke of charging
a female with "whoredom" under a statute although the statute dealt
with the specific offense of prostitution. Whoredom, Perkins asserted,
was "a thing not in itself necessarily criminal in the eye of the law."70
He tried to give whoredom a legal meaning by defining it as " . . . any
act of sexual intercourse between a married female and a male person
not her husband, or between an unmarried female and a male person."
Perkins elaborated only slightly on how he would have distinguished
the first half of his definition from adultery and the second half from
fornication. "Whoredom," he proposed, "is a comprehensive term, inclu-
ding every species of illicit intercourse between the sexes." Despite
his effort, the definition of "whoredom" still conflicted with the
offenses of prostitution, seduction, fornication, and adultery. A
whore, Perkins defined, was a woman who engaged in a "single act of
the kind," a much harsher definition than that of a prostitute in
criminal law which needed the standards of indiscriminate sexual inter-
courtse and, the hazier standard, for gain. Perkins would place the
stigma of being a whore upon any woman who had engaged in sexual contact
even once. He wanted to make whoredom an overarching term. Fornicaiton
and prostitution would be acts of whoredom. Supposedly the purpose of
the term would be its usefulness in cases where the specific charge of
prostitution failed but a conviction might still be achieved on the
general charge of whoredom. For whatever reasons--overbreadth, its
overlap with other offenses, or the limited availability of state court
decisions among states in 1855--other courts in other states failed to
follow Perkins's interpretation of whoredom.’1

Slander and prostitution formed the heart of another case which
occurred in Iowa. In Sheeney v. Cokley (1876) Sheeney charged Cokley
with calling her a whore in the presence of her father and brothers,
thereby slandering her. She sued for $10,000. Cokley claimed to
have been attacked by Sheeney's male relatives and "made what ever
statement he did make while excited and angry." At trial, Sheeney
won and Cokley appealed.’2
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In brief to the Supreme Court of Iowa, Cokley expanded and amend-

ed his answer to the charge and admitted calling Sheeney a whore after
her marriage. He further alleged that while unmarried she had sexual
relations with Edward Sheeney--to whom she was bethrothed, later
married, and to whom she delivered a child. Further, Cokley claimed
she had behaved in a "lewd and licentious manner and made indecent
proposals." Sheeney denied all the allegations against her and pointed
out that at trial thirty witnesses testified that before her marriage
her “reputation for chastity was good, and that her pregnancy was the
only thing they had ever heard against her chastity."73

Cokley based his remarks on an incident which occurred on October
18, 1871, when it was proved, how is not said, that Sheeney--then un-
married--had sexual intercourse with Edward Sheeney. Ten days later,
Edward Sheeney married the woman. Cokley slandered Sheeney sometime
after the marriage. It is not clear from the fact situation whether
the eighteenth of October was the first sexual contact--since only six
and a half months later she delivered the child--or whether the contact
came during a period of engagement.

Iowa's Supreme Court's approach to the case focused on a single
question: did Sheeney's behavior justify caliing her a whore after her
marriage? For the court, Judge James G. Day began by noting "that this
was an act involving a high degree of moral turpitude . . . ." VYet
did Sheeney's actions fit the "natural and ordinary" understanding of
the term whore? Day thought not, and drew a distinction between being
engaged and yielding to a fiance's advances before marriage and behavior
more characteristic of a whore. Unlike the Rodebaugh decision, Day
kept close to the prostitution definition used in criminal prosecutions.
“A whore is a woman," he reminded the parties, "who practices unlawful
commerce with men, particularly one that does so for hire; a harlot, a
concubine, a prostitute." Day's description lacked the precision of the
definition used in criminal prosecutions for prostitution. For example,
"unTawful commerce" could mean many kinds of activities, from receiving
stolen property to keeping a disorderly house. Nor did this definition
allege an indiscriminate sexual intercourse. Perhaps the court believed
that in the context of the case at hand no further elaboration was
necessary. Maybe, but any lawyer worth his shingle would easily pick
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part such imprecision.

Although the court drew a loose construction of the word whore,
Day did not mean the term to be all-inclusive. He did not forget
that a woman might "acquire the character of a whore without being
generally available to men." A mistress was a whore, for Day, although
she gave herself only to one man. But did Day's definition of a whore
adequately describe Sheeney's behavior? No, for she gave her affec-
tion to one man, her affianced. Day could not condone Sheeney's
actions, calling it a “grave offense against morality,” but her be-
havior did not justify Cokley calling her a whore--before or after her
marriage. Edward Sheeney and wife may not have exercised proper dis-
cretion in their intimate relations before marriage, but their behavior
did not provide Cokley a defense against the charge of slander.

In 1889 a case came to the Oregon Supreme Court which moved
slander/prostitution cases into the mainstream of slander law. That
case tested the standard use of the word prestitute against normal
slander standards, most slander cases turning on the question of
actionable words (a concept not even raised in Rodebaugh and Sheeney).74
In slander prosecutions actionable words are divided into two classes:
words actionable in and of themselves or per se because they are a
general injury, and words actionable only after plantiff alleges and
proves special damages or injuries. MWhat words are actionable per se
is the vexing question ordinarily before the courts in slander cases.

It is this question of actionable words per se on which May
Davis v. S. P. Sladden turned. Sladden made numerous comments before
third parties about Davis's character such as "'Fenton [a third party]
sent those two prostitutes to talk to may wife' (meaning this plantiff
and her mother)."75 At the time of the slander, Davis had a living
husband and carried a good name and character. Davis alleged no special
damages, claiming the words actionable per se.

Judge William P. Lord for a unanimous Oregon Court traced
slander back to English ecclesiastical and common law courts. Because
offenses such as fornication and adultery originally fell within the
jurisdiction of the ecclesiastical courts, the temporal courts of common
law ruled that slanderous remarks alleging such offenses were not
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actionable per se, thereby avoiding doubly punishing someone, one by
the church courts and once by the secular courts.

By the late nineteenth century, offenses such as adultery and
fornication had become statutory crimes in America. These statutes
substantially altered the old rules of slander. Any slanderous remarks
about such offenses had come to mean the same as charging the slandered
person with a crime. Instead of the spiritual transgression of adul-
tery, the offense had become the crime of adultery, and since the words
alleged the commission of a crime, the words were actionable per se.

In the case at hand, Sladden referred to Davis, a married woman, as a
prostitute. Prostitution, according to the court, was "promiscuous
sexual intercourse for the sake of gain."7/® Judge Lord reasoned that
Sladden, by calling Davis a prostitute, charged adultery to her because
of her married status. "As a married woman, the plantiff could not be
a prostitute without having committed repeated adulteries," Lord said.
Further, to say of this woman that she is a

. . . "prostitute" is necessarily to imput to her

the guilt of adultery and as under our law adultery

is_indictable and punishable, such words charge a

crime and are actionable per se. 77
Since the words charged a crime and were actionable as if the crime
had been alleged, no special damages need to be asked. In Davis, a
case the high court of Oregon called a "hard one," Davis's trial vic-
tory stood because the slanderous words Sladden uttered charged a crime.
Davis set the standard through at least 1920 for slander cases involving
the accusation of prostitution.’8

What slander/prostitution cases displayed then is two-fold:
the better conceptualization of the charge of prostitution in slander
cases over time and a movement in the civil law charge of slander
toward the criminal law definition of prostitution. Courts became
more sophisticated in their discussion and more rigorous in their
determination of standards of slander throughout the period. These
slander cases also show a movement away from broad overarching defi-
nitions of irregular and extramarital sexual relations toward the more
precise standards of the criminal law. In slander cases can be seen
a divergence between the wider social meaning of "prostitute" as an
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insult--a woman who may have strayed from the sexual norm once--and
the Tegal meaning of "prostitute" limited to those women who held
themselves out for indiscriminate sexual intercourse for gain. In
this instance, as occasionally happens in law, the law refiected
less the general social norm and more the internal standards or the law
for precision and clarity.’9

Further complications in the law/prostitution/society relation-
ship in the late nineteenth and early twentieth centuries can be found in
Texas's law of prostitution. From Uvalde County, Texas, a thinly
populated area of south-central Texas, came Springer et al. v. State
in 1880.80 Springer did not actually involve the charge of vagrancy
or prostitution, but rather the defendants--V. R. Springer, Lee Guthrie,
and Frank Waller--were charged with keeping a disorderly house, the
legal term for a house of prostitution. In a short decision appellate
Judge Samuel A. Willson upheld the indictment against Springer and
then addressed himself to one of the defendant's arguments. They
insisted that the indictment against them was faulty because the charge
was not in conformity with the state statute against disorderly houses.
In the statutory description of a disorderly house, the critical phrase
read that a disorderly house was kept "as a common resort for prostitutes
and vagabonds." Texas's Court of Appeals faced the question whether the
terms prostitute and vagabond were synonymous. Willson read the cri-
minal code definition of vagabond as meaning that not every prostitute
was a vagabond nor every vagabond a prostitute. He pointed out that the
code detailed only the "common prostitute" as a vagrant. "Are all
prostitutes common prostitutes?" wondered the court. No, a prostitute is
an unchaste woman, one who had "surrendered herself to illicit sexual
intercourse with men." As the Texas court divided the term prostitute,

A common prostitute is_a public prostitute, who
makes a business of selling the use of her person
to the male sex for the purpose of illicit
intercourse. . A woman may be a Rrost1tute, and
et have illicit connection with one man only;
ut to be_a common prostitute, her lewdness must
be general and indiscriminate. 81

By Willson's definition any woman who engaged in sexual inter-
course without the benefit of marriage would be a prostitute. A commcn
prostitute meant what the legal treatise writers said, a woman given
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to indiscriminate sexual intercourse for gain. In Texas, therefore,

a prostitute was not a vagrant, but a common prostitute was. Any un-
married woman accused of engaging in sexual conduct could be Tabeled
a prostitute by the courts but could not be charged with vagrancy.
Only common prostitutes were vagrants.

Undoubtedly the Texas court knew that they had split the standard
definition of prostitution but why is unclear. Perhaps the judges were
trying to reflect the widely held social view of prostitute as any
sexually active unmarried woman.

Prostitution, vagrancy, and the Springer precedent culminated
in the 1918 case of Mamie Cox v. State.82 Cox had been convicted of
vagrancy and fined fifty dollars on November 16, 1917. She appealed
and the Texas Court of Criminal Appeals thereupon spent considerable
time reviewing the testimony from the case. That testimony showed
that cab drivers, after picking up Cox, stopped at various Austin
hotels and picked up unidentified men. The cab driver would go to
secluded areas outside of town where Cox and the men went out of
sight for "some 40 minutes" before returning to the cab and Austin.

R. M. Thompson, who lived in the same house as Cox, testified that he
had seen Cox, on numerous occasions, sleeping with an Edgar Martin

as well as other men. W. H. Farley added that he had gone to high
school with Cox, and in March, 1917, he called her on the phone from
Hutto, outside of Austin. Cox and a female friend took a train to
Hutto where Farley and another male met them. Cox and her friend
"stayed" with the men on cots in the depot until 5 a.m., swapping
partners some time in the evening. Each woman received ten dollars
for the night.83 One week later, the women returned to Hutto, “"stayed"
the evening, and returned by morning train at Austin. Again, each
woman received ten dollars.

Taking the stand in her own defense, Cox revealed that, indeed,
she was not a little lamb, but in reviewing her testimony, the
court said, ". . . she had not had an illicit intercourse with any man
since she promised to live right, which was about two years before the
time she was testifying.84 In regard to the man whom witnesses
testified had sleptwith Cox, she acknowledged that he had approached
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her about returning to her past l1ife. But in a melodramatic statement,

she told the court that he would have to ki1l her before she returned
to her past life. Her testimony totally denied any act of sexual inter-
course for gain since abandoning her immoral 1ife two years earlier.

In his decision, Judge A. C. Prendergast moved quickly through
the legal treatises and case law defining prostitution. He believed
the jury had sufficient reason to believe Cox's behavior fit the
description of being a prostitute. What troubled the court was not
whether she had committed acts amounting to prostitution but a
question raised by Cox's lawyer about whether on the day of the
indictment Cox was a common prostitute. This hair-splitting lawyer's
question was not without its purpose. Cox's lawyer questioned
whether past behavior supported a charge on the day the state brought
the indictment. In other words, could Cox be convicted if she had re-
formed before the indictment alleged her to be a common prostitute?
Was being a prostitute a past condition or a present status or did the
two overlap?85

Prendergast, puzzled by the argument, nevertheless argued away
Cox's argument and legal citations. "Prosecutions for all offenses
must necessarily be of past occurrences," the court concluded. No
reason could be found to uphold Cox's claim partly because "such a
contention has not before been made . . . ." Such "new" arguments
would mean no court had passed upon its legitimacy. In spite of the
argument, the court affirmed Cox's conviction.

Cox's question intrigued the judges enough, however, to grant a
rehearing on the question of status. With Prendergast dissenting
from the re-hearing statement, Judge William L. Davidson explored the
ramifications of Cox's argument.86  After reviewing her claim "with
some degree of interest, and . . . with care and caution," Davidson
concluded that vagrancy was a "present condition or status and not
an abandoned condition or status." Being a common prostitute meant
a status at the time of the indictment. Cox may have been a vagrant
in the past, perhaps continuing into the present, but if she had
abandoned her life as a prostitute before the time of the indictment,
she was neither a vagrant nor open to prosecution for being a pros-
titute. Vagrancy, the court laid down, is a present and existing status.
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"The incubus upon society which constitutes vagrancy is a present

status, not a past relation or condition," Davidson emphasized.87

Having defined vagrancy as a present condition, Davidson argued
against Cox's conviction. Two acts of traveling by train to sexual
rendezvouses did not make a woman a common prostitute; neither did
sleeping with one man in Austin. In the incidents involving the cabs,
sexual intercourse or prostitution was not proven. Going to secluded
areas with men was insufficient evidence to prove prostitution.
Davidson reminded his legal audience that the law presumed Cox innocent
of any illegal act, and from the facts presented, the presumption would
be in favor of her not being a prostitute. Following Springer, the
Court of Criminal Appeals held that not every woman who indulged in
illicit intercourse was a common prostitute since the difference between
a prostitute and a common prostitute was great. Davidson then
reversed both Prendergast's decision and the decision of the Tower
court, and remanded the case back to lTower authorities to drop or retry
on these new grounds.

Cox provided the Tongest judicial interpretation of the
controversies and complexities involving prostitution and vagrancy.
Texas's Court of Criminal Appeals not only upheld the idea of a pros-
titute having the status of a criminal vagrant but narrowed the ground
in favor of the accused by stressing the status had to be a present
one and not a past condition. Police and prosecutors could still
charge women with prostitution, but they now had a different standard
to meet in their indictments, a precision not previously needed.
Changing vagrancy and prostitution did not relieve the prosecutors of
the responsibilities of living up to the legal standards of evidence,
proof, and the presumption of innocence.

Further judicial defense of these standards can be found in a
final Texas case. A city council's power to remove the may from office
provided the main issue in the 1881 case of James A. Milliken v.

The City Council of the Ccity of Weatherford.88  Milliken appealed
to the Texas Supreme Court seeking to bar the city council from re-
moving him from office because he had rented--knowingly or not is not
clear--a house to prostitutes. After Milliken became mayor, the city
council passed an ordinance making it an offense to rent any "room,
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house, or place" to prostitutes.8?  Upon Milliken's conviction,
the city council attempted to remove him from office. Involved in
political maneuverings and power plays, Milliken had alienated the coun-
cil. But the reason why the council used this ordinance as the hook
to hand Milliken and remove him does not appear in the case summary.
Whatever the local situation, the Texas Supreme Court would not
allow the ordinance to stand. Judge Micajah H. Bonner applauded
the counsel's desire to rid the city of "dens and haunts of prostitution”
and to stop prostitution's "nefarious traffic in property, reputation,
and souls of fellow beings, within the limits of the city . . . ."90
Yet he ruled that the city did not have the power to make renting a
room an offense. He believed the ordinance went too far in restricting
the 1iberty of prostitutes to obtain housing.
That unfortunate and degraded class against whom
the ordinance was mainly intended, however far they
T e Ta o o our hianect Sulies to foster and
P bt ngsoCants T ea T sha T ter and”the protection
of the law: and the council did_not have tﬁe power
to so far proscribe them as a class as So make it
RS aLiofTensh ol 20y, 008, 0, [EnE {sTc) them 9l
Prostitutes they might be, but because they were citizens of the state
and competent individuals before the law, they could not be denied
housing by the city council. Texas's high court declared the ordinance
null and void as “unreasonable and in contravention of common right."
Cities could protect themselves through vagrancy ordinances, but the
courts would not allow ordinances to deny individuals housirg.
Undoubtedly the de facto social pressures involved in residential
housing patterns played a larger role in determining where prostitutes
Tived than did the de jure regulations and municipal ordinances. But
when city councils tried to clothe social restrictions in legal dressing,
the courts could review the ordinance for constitutionality. For the
case at hand, since Milliken had been convicted under an unconstitutional
ordinance, his conviction was overturned. In Milliken, the court limited
the alternatives open to cities to remove and/or control prostitutes
within their 1limits and Milliken was able to beat the effort to remove
him from office.
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* * *

Defining the prostitute in law proved to be a more elusive
task than might be at first expected. Within the closed community
of the law, with its long history, approach, and standards, the minority
of publicly immoral women presented problems. In the late nineteenth
and early twentieth centuries, the law had its traditioan of the
prostitute-as-vagrant, an offense open to prosecution in the courts
of summary jurisdiction. Justice of the peace and municipal courts
handled the vast majority of the legal actions taken by police and pro-
secutors against prostitutes. Yet when a prostitute or a creative law-
yer decided to invest the time, expertise, and money in challenging a
vagrancy statute or a slander prosecution or a city ordinance, courts had
trouble agreeing on the nature of the offense. However, by not hardening
its Tegal position and definition, the law retained a flexibility to
respond to both individual cases--since courts act only when cases are
brought to them--and changed legal and social settings. An example
would be the Iowa case that cast doubt on the requirement "for gain,"
State v. Clark. Textbooks and the basic legal finding aids today
include the need for gain in the definition of prostitution. But
the blurring of that point fit well into the development of a restric-
tive morality a century ago. In a society with Tittle tolerance for the
sexually active woman (especially if she acted publicly and for a live-
1ihood), the need for gain would become superfluous.

Society's push for a wider and looser definition of prostitution
encompassing any sexual behavior in a woman before marriage was always
countered by the law's pull for precision and clarity in its definitions,
forms, and procedures. Lawyers, judges, and prosecutors continued to
believe that the process of arrest, trial, and appeal formed a workable
remedy against "the social evil." No wonder the forces of social purity
believed the law hindered rather than helped their attacks against
prostitution. Despite an occasional voice raised against the status
of a prostitute as a vagrant--the Progressive writer and social critic
George Kibbe Turner called vagrancy a "curious old legal wsate-basket"--
law and society held two different ideas of the evil to be combatted.92
Purity reformers defined the evil posed by prostitution in terms of the
wasted lives of the women, the commercialization of the trade, the
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double standard, and prostitution's threat to the family. Law

viewed the evil in terms of the prostitute as vagrant, a probable
criminal, an unworking, potential consumer of the public relief.

In its approach to the minority of publicly immoral women, the law
resisted the social pressures to measurably alter its traditional
approach to prostitution. A prostitute's status as a vagrant proved,

in the Tong run, a more enduring concept than any of the social pressures
brought against both the law and prostitution.
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$rants, Rogues, and Vagabonds--01d concepts in Need of Revision," Cali-
ornia Law_Review, 48 (October 1960), 557; Neal Sundeen, "Crjmina
Law--Danie]l Dean Baker v. The State of Texas, 478 SW 2nd 445 (1972),"
Texas Southern University Law Review, 2 wlnfer 1973), 323; Joseph Van
Walraven, "Vagrancy: Loitering_as Definitional Conduct in Oklahoma,"
Tulsa Law Journal, 8 $S?r1ng_] 72), 74; John T. Walsh, "Vagrancy: A
Crime of Status," Suffolk Un1vers1£y Law Review, 2 {Spring 1968), 156;
Donald H. Whaley, _"The Constitutiona]ity of Lo tering Ordinances,"
St. Louis University Law Journal, 6 (Fall 1960), 247; Robin Yeamans,
"Constitutional Attacks on Vagrancy Laws," Stanford Law Review, 20
éapr11 1968),_ 782; Harry M. Zimmerman 'ﬁou1§1ana Vagrancy Law=-
onstitutionally Unsound," Louisiana Law Review, 29 (Fall 1969), 361.

]QSee Maher and Williams, "Vagrants--A_Study in Constitutional
Obsolescence," 391, for a comparison of the Elizabethan statute and
the Florida vagrancy statute; their simjlarity is striking. See also
the Tist of th1rt¥ species ot vagrants in_Dubin, “"The Vagrancy Concept
Reconsidered," 10Y-111. Resides the usual classes of vagrants such as
the common prostitute, gambler, and drunkard, Dubin listed seven cate-
%or1es pertaining especially to prostitutes: the common prostitute,

he common prostitute in public, the keeper of a house of prostitution,
the inhabitant_of a house of prostitution, the_dependent of a pros-
tltu%ei %he solicitor-~-pimp--, and the habitual associate of a
prostitute.

e O

29"Prostitution " Corpus Juris Secundum (CJS), vol. 73, sec. 2,
p. 224 with citations thereunder.

2]Cir'cums%ecte_Agat1’s 13 Edw, 1, stat, 4 51285). See Rosen-
bleet, "The Prostitution of the Criminal Law," 373. Most of the litera-
ture fa11§ to stress this point enough. See the federal case of
Gladys Bailey v. United States, 98 F. 2nd 306 (1938).

zzwilliam E. Nelson, Americanization of the Common Law: The Im-
ﬁact of Legal Change on Massachusetts Society, 1760-1830 (Cambr1dge,
ass.: Harvard Un1ver$1t¥ Press, 1975); David H._F]aher‘txﬁl "Law and the
Enforcement of_Morals in Early America,” Perspectives in American
History, 5 (1 03; Julius Goebel and T. Raymond Haughtery, Law
Enforcement in Cofonial New York: A Study in Criminal Procedure, 1664-
1776 (reprint Montclair, New Jersey: Patierson Smith, 1970); A. Chroust,
The Rise of the Lega! Profession in America (2 vols., Norman, Oklahoma:
Un1vers1t{ of Oklahoma Press 1965?i9§g§c0e ound, The
a .

American Law (New York: P. Smith,

23Only recently have states changed their vagrancy statutes to
take account” of male prostitution, Pameéla Ann Roby grov1des the best
work of the change in state prostitution statutes.,” See her "Politics
and the Criminal Law: Revision of Khe New York State Penal Law on

Formative Era of

Prostitution," Social Problems, 17 (Summer 1969), 83; "Politics and .
Prostitution: A Case Stud¥ of the Formation, En%orcement and Judicial
Administration of the New York State Penal Laws on Prostitution, 1870-
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970," (unpublished Ph.D. dissertation, New York University, 1971);
"Politics .and Prostitution: A Case Study of the Revision, énforgement,
and Administratjon of the_New York State Penal Laws on Prostitution,"
Crlmlnolq%y 9 Ifebruqry 1972), and_with V1rg nia _Kerr, "The Politics
of Prostitution," Nation, 241 (Apr1] 10, 1972), 463. Fuch more can be
done on state vagrancy/prostitution statutes.

24St. Georee Tucker, Blackstone's Commentaries: with Notes of
Reference to the Constitution and Laws_of the Federal Government of
the United States and of the Commonwealth of Virginia (5 vols., Phila-

delphia: William Young ?irch and Abraham Small, 1803 reprinted New York:
Augustus M. Kelley, 1969).

. 25B]ackstone's Commentaries, 169, _Diyision also found in Jus-
tice's Commitment Act, 17 Geo. 2, c. 5 (1744&.

ZGBlackstone's Commentaries 169. Virginia's statute_passed in
1794. b¥ucker mentioned other statutes against idlers usualiy focused
on gamblers.

27Between Tucker in 1803 and Tiedeman in 1886, none of the major
legal doctrinal writers considered vagranc¥ in-depth. Nathan Dane, dJames
Kent, Joseph Story, Thomas Cooley, and Joel P. Bishop spent considerable
time worrying about property used for an immoral purpose but spent no
time on the vagrant_person.” Tiedeman's thoughts on vagrancy stand out.
See Christopher G. Tiedeman Treatise on the Limitations of Police
Power in the United States Considered from Both a Civil and_Criminal
Standpoint ?St. Louis: F. H., Thomas aw Book Co., 1886), 116-122,
Tiedeman's influence on_the law and society in the late nineteenth century
is considered_in Clyde E. Jacobs, Law Writers and the Courts: The
Influence of Thomas M. Cooley _cﬁr1stoph r G. Tiedeman, and John F. .
Ditlon Upon American Constitutional Law_(Berkeley: University of Calif-

ornia Press, 1954), especially see pp. 58-63 and other parts of Jacobs
where Tiedeman is discussed.

28Tiedeman, A Treatise on the Limitations of Police Power, 117.

291p4d.

. 3?Jacobs, Law Writers and the Courts, 58-63, Jacobs called
Tiedeman's work "The most extreme defense of constitutional laissez
faire principles ever written" zp. 22?. See Tiedeman's preface,

A Treatise on the Limitations of Police Power, v-viii.

3 1bid., p. 120.

321pid.

. 33Ernest Freund, The Police Power: Public Policy and Constitutional
Rights (Chicago: Callaghan & Co., 1904).

34
idleness.

. 35A typical example would be a case from the justice of_the peace
precinct one in Harris County, Texas._ Margaret Valentine, Sweltie_dJghn-
son, and_Vivy Williams were cﬁarged with vagrancy on February 25, 1313,
case #17768. T¥p1ca11 for such’cases, they waived their_right to a jury

nd pleaded guilty. The court fined tﬁem'a dollar each plus’costs:

5.00 County Attorney's gee, 3.80 Justic's cost, $4.00 court cost
amounting to a total of $13.80 each for a charge of vagrancy. Justice
of the peace Precinct One, Harris County, 17 February-22 April, 1913,
Houston Metropolitan_Research Center, Houston Public Library,

. An extensive literature exijsts on the ?rowth and development of
Bq11ce forces in Britain and America; generally see Robert M. 09e son,

ig-City Police (Cambr1dge Mass.: Harvard University Press, 1977);

Mark H.”Haller, "Historical R

Ibid., p. 97, sec. 97, Vagrancy, vagabondage, and criminal

oots of Police Behavior:” Chicago, 1890-
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1925," Law and Society Review, 10_(Winter 1976), 303; Davjd R. Johnson
Policing the Urban_Underground: The Impact of Crime’on the Development
of_the rican Police, 1800-1887 {Philadelphia; Temg]e niversity Press,
1979); Roger Lane, Policing the City:_ . Boston, 1822-1885 Cambridge
Mass,: Harvard University Press, 1967); Michael D, Maltz, "Crime Sta-
tistjcs: A Historical Perspective,” Crime_and De11nquenc¥ 23 (January
1977), 32; Wilbur R. Miller, Cops and Bobbies: Police Authority in
ew York and London, 1830-1870 ZCh1ca 0o: University of Ch1caﬁq Press
76); Eric H. Monkﬁonen, "Blood and Space: More Studies _on Rineteenth-
tury Crime and Justice," Journal of Urban History, 7 (February 1981),
s Eric H. Monkkonen, The Dangerous Class: Crime and Poverty in Co-
s, Ohio, 1860-1885 Cambridge, Mass.: Harvard University Press,
;3 Eric ﬁ. Monkkonen, Police in Urban America, 1860-1920 (Cambridge:
bridge University Press, 1981); James Richardson, The New Tork
e:” Colonial Times to 1901 (few York: Oxford 0n1vers1ty Press,
5 Eugene J. Watts, "Police Response to Crime and Disorder in Twen-
ngoury St. Louis," Journal of American History, 70 (September

Work on police forces (and prostitution for that matter) in the
th is_skimpy. A particularly good article on Austin, Texas's ~— .
rostitution is David G. Humphrey's "Prostitution_and Public Policy in

ustin, Texas, 1870-1915," Southwestern Historical Quarterly 86 A?r11
1983), 473, For Houston, Texas police see Louis J., Marchiatava, "In-
st1tuf1ona1_and L%ﬁa Aspects of the Growth_of Profgs?1ona1 Urban

1
Police Service: The Houston Ex?er1 nce, 1878-1848," (unpublished Ph.D.
dissertation, Rice University, 9763.

36Freund, The Police Power, 98, sec. 98, Vagrancy not a state
of dependence.

37
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Ibid., p. 99, sec. 99, Vagrancy a criminal offense.

381p14.

39Ibid., p. 228, sec. 244, Measures against prostitutes.

40Ibid., E. 226, sec. 242, Prostitution--Scope and ground of
state control. Freund described prostitution as "a species of sexual

vice particular to women;" the usual assumption of turn-of-the-century
America.

41

Ibid.
42Ibid., p. 229, sec. 244, Measures against prostitutes.
Bipid. )
44Ibid.,.P. 230, . Freund footnoted that such a scheme had been
adopted bY American miljtary authorities in _Manila, Philippines. As
Freund told the story, “. .”. Commissioner [william Howard] Taft, in

a telegram to the Secretary of War, admitted that since November 1900,

to cheCk the spread of venereal disease, known prostitutes were

subjected to certified examination." Here is a topic of importance, .
but which, to the best of my knowledge, has received no work or investigation.
A question which immediately comes to mind is whether the medical exami-
nation of prostitutes in far-away Manila on Ph111p%1noes was alright

while the examination of American prostitutes constituted an unseemly
alternative. Much could be done on American colonial policy toward
Philippino prostitution.
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_45qu1 N. Degler, "What Qught To Be and What Was: Women's
Sexuality in the_Njneteenth Century," American Historical Review,
79 (December 1974}, 1467.

. 46G. Edward White, "The Ap?gllate Opinion as Historical Source
Material," Journal of Inierd1sc1 inar ,H15t0r¥, 1 (Sgr1ng,]971 , 491,
The aim here is not to review all the high state court decisions
involving prostitution. Rather, some caSes stand out in the body of
case law which courts across the country cited and fo]llowed as prece-
dent. These cases are not "great" cases of American law but the stuff
of the day-to-day world of lawyers and Taw.

47OccasionaHy this definition is_supplemented by adding, "the
common lewdness of a female, as distinguished from sexual 1nt§rcourse

confined to one man." For definitjons, see 50 CJS 800, 19?0 3 73 CJS
224, g195]§° 4% Am. Jur. 260 (19423' 63 Am. %ur. §nd., 364 (1 72); 33
Tex. Jur. 945 (1934); 46 Tex. Jur. 2nd. 487 (1963).

48(:onlnonwealth v. John Cook, 12 Met. (53 Mass.) 93 (1846).

1bid., pp. 93-94.

. 50Ibiql., ?. 97. The Iowa Supreme Court follgwed Cook as_precedent

in_1859 8 oting long sections of Dewey's decision, State v. Ruhl, 8 Iowa

447 (1859). Riuhl reiterated that prostitution was not seduction or jlli-

cit sexual intercourse with one man only but "a commgn, indiscriminate,

$A11c1t_%ﬂtercogrse, or offering of the body for an indiscriminate com-
rce with men.

~ Slstate v. John A. Stoyell, 54 Me. 24 (1866). Stoyell met the
unidentified woman at a railroad station._ He had taught her music. He
ersuaded her to travel to Bath, Maine, with him as_a lark and Rrom1sed
o bring_her back home in five hours.  She went willingly with_him and
upon arviving at Bath he took a room at a hotel, locking himself and
her in the room. She protested but he reassured her shé would be re-
turned home soon. Stoyell sent for some sort of intoxicating liguor
which he convinced her” to drink. She became intoxicated and he had sex-
ual intercourse with her, They had dinner after which they had sexual
relatjons again before_starting back to her home. He told her to fa-
bricate a story to tell her parents but she was afraid to enter the
house. They returned to the hotel and engaged in sexual relations.

Theg returned to her residence the next day. Stoyell urged her to go
to Portland, Maine, with him say1n%, "she imight as well be hung fora
sheeg as a lamb." "She refused, retur

eight and a half months later.

,SZState V. Stoge]l, 27. A?pleton overturned Stoyell's conyiction
“aiid pointed qut that Stoyell's onl gqrpose was sexual %rat1f1cat1on not
putting her into a_house of prostitution or providing other men to have
sexual relations with her. Prosecutors used the wrong charge. Instead of
enticing, Stoyell should have been charged with at_least ki napg1n%,

rape, fornication, and seduction. Also see James T. Osborn v. State,

52 Ind. 526 ?1876§; Jesse Huff v. Commonwealth, 37 SW 1046 é] 96);

and People v. Orange A. Carrier, 46 Mich. 442, 9 NW 487 (1881).

ned home, and delivered a child

53566 notes 40 and 47.
S4state v. Clark, 78 Iowa 492, 43 NW 273 (1889).
55¢tate v. Rice, 56 Iowa 431, 9 NW 343 (1881).

0gtate v. Clark, 494.
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state v. Max Thuna 59 Mash. 689, 109 Pac. 331 (1910);
rehearing, 111 Pac. 768 (1970).

%81bid

59Tbuna meant ¢ nwealth v. Cook, note 48;
State v. Gibson 111 M 1892); Spr1ng r et a] v. State,
16 Tex. App. 591 (1884 1,°5 197186

-aEF

ases such as Co
925 59 Si 983”?

?, State v. Stoye

I

i

605t X Thuna, 690. In a related case, James Fahnestock

v. State, 102 Ind 56, 1 NE 372 (18852 the issue argse whether a single
act of voluntary sexual intercourse be ween an unmarried female and a
male person made the woman a prostitute? This question posed the problem
without involving the idea of gain at ail. The trial court had instruc-
ted the jury thal one act did constitute a woman a prostitute but

Indiana's Supreme Court overruled the Tower court. One act did not make
a woman a prostitute.

6]People v. Cathering Forbes, 4 Parker (N. Y.) 611 (1860).

621phid., p. 612.

631bid., p. 613.

64Ib d., p. 614, A parallel case involving_va rancg a B S-
titution is EX’ parte Alice McCarthy, /72 Cal. 384, 14 6 ?18 43

®5Mamie Peabody v. State, 72 Miss. 104 (1894).

Ibid.,
rom

pp. 105-106. We_ know very little about_black prostitutes
after the Civil War to the present. The field is

ough David C. Humphrey has some to say about b]ack pros-

i Prost1tut1on and” Public Policy in Aust1n Texas,

4 3 See also James R. Mcgovern, "'Sporting Life on the

tion in_Progressive Era Pefsacola," F or1da H1stor1ca1
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0 to er 1975), 131; and C. Vann Woodward, The S rang
5 W 3d reviséd edition, New York: Oxford Universi y

Mam1e Peabody v. State, 108. Proverbs 7: 5-27 begins, " .

hat the¥ may keep thee from the ,Strange woman/ from the stranger which’
lattereth with her words.

68 Jacob Rodebaugh v. Rachel Hollingsworth, 6 Ind. 339 (1855).

69Ib d., p. 340. In the first sentence, Rodebau?h claimed to
have heard about H0111n sworth from_Cropper directl] the second
sentence, Rodebau?h a 1e es that Hollingsworth conf1ded in Cropper about
her a]]eged sexua contact with Nero.

Olbid., p. 343.

7]Per'kins decided the case by using his definition of whoredom
to uphold Hollingsworth's actions for slander against Rodebaugh.

72Sheeney v. Cokley, 43 Iowa 183 (1876). The case d1d not Rrov1de
the first name of Cokley or the woman he called a whore. Edward Sheeney
is the husband of the slandered woman. In this case, the problem of
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ding may have been at issue. Could a woman file a slander_suit in
Iowa? “Perhaps if she was a feme sole but when Sheeney filed the
she was married, That may explain the lack of her name appearing
e court's decision.

73Sheene v. Cokley, 184. Why the court did_not switch the names
of the parties Trom the trial title, Sheeney v._Cokley, to the apBeals
title, Cokley v. Sheeney, is unknown. The usual procedure would be to
switch the names.

h

"%May Davis v. S. P. Sladden, 17 Or. 259, 21 Pac. 140 (1889).
SIbid., p. 266.
76Ibid. %. 264. As ?r cedent, the court cjted some of the
above cases, State v, Stoya fStoyegi in or1g na]i, 54 Me, 27 ( 866%; Com-
monweaith v, Cook, 12 Met, (53 Mass. 184 i; State v. Ruble |Ru
in originall, 8 lowa 453 £1 59?- Osborn v. State, 52 Ind. 528 g 76);
nd. 165 ?1885); Sheeney v. Cokley, 43 Iowa

Fahnes oc§ v. State, 102
183 ?]876 .

77Davis v. Sladden, 265.

81phi4., p. 267 for !

1bid. hard one.
Florence Phelps, 191 Pac. 502 (19203.

_790tner cases worth reviewin which touch upon the meanzn of

rostitute” are: Ella Kauffman and others v. Peog] 11 _Hun.

877); People v. Treney C. Marshal, 59 Cal. 38 1881%; People v.
ousset, 7i Cal. 611 (1887); Mason v, State, 29 Tex. Aﬁp' 24,

1890), all_ were abduction.for prostitution; State v. Wiiliam

T Mo. 92, 19 SW 980 (1892), concubinage and abduction for

a on? ntangled case; State v. John Mitchell, 149 Iowa
1910), conspiracy to induce minors to commit lewdness,
hite girls; Rachael Lopez v. State, 70 Tex. Cr. R.

(1913), abduction_for ?uven11e gr stitytion; Clara B.

s, /3 Tex. Cr. R, 194, 164 SW 846 (1914), disorderly house

'vag" offense; Pauline Levy v. State 84 Tex. Cr. R, 493,

9), vagrancy; and State_v. Roger Marsh, 196 NW 930 (i923),

he purpose of prostitution.

See also Ida Barnett v.
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V. R. Springer et al v. State, 16 Tex. App. 591 (1884).

_8]Ibid., p. 593. By 1900, the divison between being_a prostitute
and being a common grost1tute was treated as simply a normal, not-very-
surprising part of the law; see Mrs. E. J. Daily v. State, 55 SW 821 {1900).

82yamie Cox v. State, 205 SW 131 (1918).

83Ibid., p. 132. Quotation marks in original.

84bid.

8 bid., p. 133.

861phid., p. 134.

871bid., pp. 134-135.
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88 james A, Milliken v. e City Council of the City of
Weatherford: B4 Tex. 388 (1881).

89The appropriate section of the ordinance read:

. Be it further orda1ned that any prostitute or lewd
woman who shall reside in, sfay at, or inhabit any room,
house, or place within the 1imits of this city, or any person
who shall now1ng]K furnish, rent Tet, or lease an¥ re-
mises or place within the c1t¥ Timits to any Rrost1 ute or
lewd woman, or to any person for shall be deemed

their use,
guilty of an offense.

9Oui11iken v. City Council, 393.

9]Ib1d . 394. For other c1ty ord1nances ge orge Shafer,
and Elmira, his w1fe v. Dan 1e1 G umm ) 17 Md. f 1861 raddy v
City of M11]egev111 74 Ga. 3 Ex Parte aur1ce unnon,
Tex. Cr. R 250°SW 429 &1923 for ant1 n1aht walking ord1nances,
see State v. Emma Dowers 3 (]864 Nora Stokes

85 N
v. State ?2 Ala. 73, 30 400 ?¥8 H11]1ams v. Sta e, 98 Ala. b2,
13 So. 33 3.

92Geo ge K1bbe Turner,_"The $tr§nge Woman," McC]ure 3 MagaZIne,

1T (M a¥ 1913),.25.  See also Turner Cjty of Chic go tudy 1in

reat Immora ]t1es, McC Ture's Ma?azlne Apr11 1907

"The Daughter's o t e Poor: ain Sfor f the Deve opmenf of New

York City as a Lead 1nﬁ Center of the Wh1te Slave Trade_of she wor]ATso
cc

under Tamman Hall, lure's Magazine, 34 (November 1909
the social pur1ty anti-vice writings in chapter one,

The status of the prostitute-as- vagrant surv1ved the onslaught
of the social purity forces at the turn of the cent ur{ and a rejuvenated
feminism of the 1960s and 1970s. Progressives had Tittle_influence on
the individual prostitute in law but more success on the law of disorderly
houses. Recent feminist a$1tat1on has succeeded in removing the sexist
bias from the definition of prostitut jon. Most statutes have dropped

the restrictjon of prostitution from “"a female™ and added "a person.
See Roby, note 23 above.



CHAPTER THREE

These Moral Pests:
Aspects of the Law of Nuisance,
Disorderly Houses, and Bawdy Houses

The law of disorderly houses is little used by prosecutors
today, little discussed by lawyers, and no longer written about in
either the Tegal or popular presses. Yet the legal methods, powers, and
means public officials and private individuals have at their disposal
to combat a municipality's cluster of bawdy houses have a long history.
The law of disorderly houses received a good deal of attention from
legal treatise writers in the nineteenth century when almost all of
prostitution's trade was carried on out of some building or structure.
Perhaps surprisingly, given the lack of interest in the subject, the
law of disorderly houses still constitutes the major avenue of prose-
cution against businesses catering to vagrants, prostitutes, drunkards,
and gamblers. As noted in the previous chapter, background in the law
of vagrancy proved useful in understanding the prostitute in law;
likewise, a background in the law of nuisance aids in understanding the
Taw's actions towards disorderly houses in general and bawdy houses in
particular. Such a background will show how the law viewed and moved
against the property used to house the prostitute's trade. British
and American legal treatise opinions, the law of nuisance, and the Pro-
gressive Era's red-light abatement acts will demonstrate that as with
the prostitute, the bawdy house in Taw was not a simple evil to be
combatted.

Sir Edward Coke's Third Part of the Institutes of the Law of
England (1628) and the Texas case of Stokeley v. State (1897) are
separated by almost two hundred and seventy years, yet they are tied
together by the same legal attitude towards disorderly houses.!

Coke would have recognized the offense and legal actions involved in
Stokeley. On the day after Christmas, 1896, Frank Stokeley used the
back room of his store in Commanche County, Texas, to hold a post-
Christmas dance for twenty or thirty of his friends. About eleven that
evening Howard Williams arrived with a woman. She seated herself by
the stove, but because no other women were present and because the men
were drinking, Stokeley escorted her to his house, seventy yards from
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from the store. From eleven to past midnight the woman ". . . dis-

robed herself and engaged in indiscriminate acts of prostitution

with any and everybody who would pay her charge," which was two dollars.
In testimony at Stokeley's trial for keeping a disorderly house, wit-
nesses said that everyone at the dance knew the woman was plying her

trade as a prostitute and that ten men, including Stokeley, took advan-

tage of her services.Z stokeley denied he had engaged in sexual contact

with the woman or knew of her activities. He further testified that
when he realized what she was doing he forced her to leave.

After the jury found Stokeley guilty of running & disorderly
house he appealed, arguing that since he had no knowledge of the woman's
beliavior and had made her leave when he did learn, he could not be con-
victed of running a disorderly house. Texas's Court of Criminal Appeals
disagreed. Judge James M. Hurt cited the testimony of numerous witnesses
alleging Stokeley's contact with the woman and his putting the woman
in his house as prcot of his knowledge of the woman's actions. With
such incriminating testimony and the appeals court's usual reluctance
to overturn jury finding, Hurt upheld Stokeley's conviction for keeping
a disorderly house.

To discuss this long-lived offense of keeping a disorderly house
and place this single case in an historical context, it is necessary
to go to the source, Coke. He began the section on bawdy houses in the
Institutes by shifting the offense from the world of man to the kingdom
of God. "The keeping of them is against the law of God, on which the
Common Law of England in that case is grounded." The common law had
no choice but to conform to the law of God, and Coke proved God's
opposition to bawdy houses by footnoting several Biblical citations in
Numbers, Deuteronomy, and Ezekiel.3 Making man's law conform to God's
Taw is not new in the history of law nor foreign to the mythical origins
of most societies but of more importance here is Coke's thinking on
legal remedies for the evil and his thoughts on the temporal courts'
jurisdiction over the offense.

Coke wrote that "the keeper, he or she, of such houses is punish-
able by indictment at the Common Law by fines and 1mprisonment."4
Coke established with this one sentence three of the enduring features
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of the law of disorderly houses: 1) both sexes could be indicted for

the keeping; 2) keeping was an offense at common law; and 3) the process
of indictment provided the means to move against disorderly houses in
what would become the criminal law. In addition, recalling that pros-
titution was not an offense at common law, Coke explained that " . . .
although adultery and fornication be punished by the ecclesiastical

law, yet the keeping of a house of bawdrie, or Stewes, or brothel-
house, being as it were a common nuisance, is punishable by the

common law." Here then lay another avenue against bawdy houses--
through nuisance--that would in time come under the jurisdiction of the
chancellor and equity courts in civil law. Individuals could be prose-
cuted for separate acts of immorality depending upon their marital
status. A person could be charged with adultery, for example, if one

or both of the parties were married, or fornication, if the two per-
sons, neither married, engaged in sexual contact. The women who staff-
ed bawdy houses were probably unmarried and engaged in their trade with
numerous men. They did not commit prostitution as the modern mind would
label the bahavior; rather, they committed fornication--an offense falling
under the jurisdiction of the ecclesiastical courts since it was an
offense of incontinence. If a prosecution on the grounds of fornication
failed, the women of a bawdy house could always be arrested and tried as
vagrants. Bawdy houses, Coke believed, threatened individuals by being
"the cause of many mischiefs, not only to the overthrow of their bodies,
and the wasting away of their livelihoods, but to the endangering of
their souls."d By the early seventeenth century, the common law had
taken jurisdiction over the traditional ecclesiastical offenses such as
fornication and the punishment of keepers of bawdy houses. Coke, how-
ever, still felt uneasy enough about the common law's role in such
matters to pay his respects to the church's traditional concerns about
the offense, the spiritual danger to the individual's soul.

Coke provided the broad basis of the theoretical framework for
the Taw's actions against the property used to house prostitutes.
Indictments (with the accompanying fines and imprisonments following
the standards and procedures of a criminal trial) and nuisance actions
(with the civil process of abatements) formed the two types of legal



71
actions against bawdy houses. The accompanying rule that persons of
either sex could be indicted for the keeping of a bawdy house originated
with Coke. Well into the nineteenth century, legal treatise writers
and judges cited Coke as the original authority on the law of disorderly
houses, and all the later treatise writers adhered to Coke's first
principles.

William Hawkins, in his Pleas of the Crown (1724), expanded on

Coke and together with him provided the underlying assumptions behind the
offense of keeping a disorderly house.” Hawkins displayed an attitude
of certainty and exactness when he dealt with the offense of keeping
a disorderly house, an attitude later writers continued. He believed
little time need be spent on the law of bawdy houses, they "being
so gross a Nature, and there being also so few Questions relating to
[them] worth considering." Hawkins followed Coke's Tead but in broader
language. He placed the offense under the cognizance of the common law
and stipulated that keeping a bawdy house fell to the temporal courts
for review. He also stated that a bawdy house was a nuisance
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open Profession of Lewdness. 8
Here were the evils to be Timited by closing bawdy houses. The problem
was in property being used for the congregating of people potentially
dangerous to the quiet and good order of the community. There was no
evil in any particular act of immorality or vice for which the property
was used; the problem was the "drawing together" of potential criminals
to one spot. The other evil or problem was the tendency of bawdy houses
to prevent the formation of potential centers of crime, thereby avoid-
ing threats to public morality. Later treatise writers de-emphasized
his second concern and focused on the drawing together of dangerous
people whether they be thieves, drunkards, gamblers, or prostitutes.
Through the common law offense of keeping a bawdy house, Hawkins wanted
to prevent centers of crime and threats to public morals.

Forty-nine years after Hawkins's work appeared, Blackstone

published his immensely influential Commentaries (1765), St. George
Tucker's 1803 edition having the widest readership and influence in
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America.?  Tucker's Blackstone focused on the law's actions against

bawdy houses. No longer simply describing the evil, it guided law-
yers on how to proceed against immoral places, detailing in early form
the labyrinth of nuisance law familiar to modern law students. It
included the general principles of law applicable to disorderly houses
and bawdy houses. Blackstone reconfirmed Coke and Hawkins in that

the state could move against bawdy houses through its criminal process
of indictment, fines, and imprisonment. The probiem, however, was that
the criminal Taw might fine the keeper or temporarily remove him or her
to the work house or prison while the building and the use to which it
was put remained unchanged. Prostitutes, if not also arrested, fined,
and/or imprisoned, continuted to ply their trade from the building or
structure whether or not the keeper faced criminal proceedings. The
problem for citizens and public officials was how to prevent the build-
ing being used by the prostitutes. The remedy lay through nuisance law
in an action of abatement. What then was a nuisance?

As Coke and Hawkins defined the evil of disorderly houses,
Blackstone provided the foundation of the Taw of nuisance applied to
disorderly houses. Blackstone did not manufacture the law of nuisance
out of thin air, since Coke, Hawkins, and others had previously dealt
with nuisance as it pertained to disorderly houses. But Blackstone
delineated nuisance's limits and goals and its link to both disorderly
houses and bawdy houses. He explained that a nuisance "signifies any-
thing that worketh hurt, inconvenience, or damage" and that nuisances
were of two kinds: public and private.]0 Public nuisances were a
public wrong or crime, "an annoyance to all the King's subjects." Pri-
vate nuisances formed a private wrong between individuals, "anything done
to the hurt or annoyance of the Tand, tenements, or hereditaments of
another.” Blackstone used as an example of a nuisance to a building or
dwelling the construction of a house so close to a neighbor's that the
new roof overhung the building and threw water on it. Or, a neighbor's
house could be a nuisance if it obstructed "ancient lights" from reach-
ing the building or if the neighbor kept hogs or other animals in his
house and made the air "unwholesome," thereby rendering "the enjoyment of
life and property uncomfortable." A1l were nuisances to a person's
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personal property. Nuisance to a person's real property, land, would
include building a smelting plant which emitted fumes which in turn
killed neighbor's cattle or ruined his crops. It was also a nuisance
to divert a stream from its natural course to the detriment of neighbor-
ing land as well as "to corrupt or poison a water-course, by erecting
a dyehouse or lime-pit for the use of trade, in the upper part of a
stream." These were nuisances since their "consequenses must necessa-
rily tend to the prejudice of one's neighbour." While Blackstone
described only these physical nuisances to real and personal property,
later treatise writers would differentiate between physical nuisance
and moral nuisances. Bawdy houses fell into both categories.

Having described what nuisances were, Blackstone moved on to
detail the remedies against them, and in doing so laid down a rule
of nuisance that would remain unchanged in America until the Progressive
Era. The rule was "no action lies for a public or common nuisance,
but an indictment only."11 The law of Blackstone's time and the law
received into the common law of the American colonies and states, held
that no private individual, even if he claimed his own particular
damages, could maintain a nuisance action since his damages were held
in common with his neighbors. Only the states, or for Blackstone the
crown, held the power to indict the nuisance and to fine or imprison
the perpetrator of the nuisance. Yet immediately after having ruled out
individual action against a nuisance, Blackstone waivered. He cited one
exception:

where a Rerson suffers some extraord1nargydamage

beyond the rest of the King's subjects a public
nu1sance, in which case he shall have pr1vate sat1sfac-

tion.
It was left to the civil courts in equity to decide whether the indi-
vidual had incurred enough "extraordinary damage" to be entitled to a
private action for the abatement of the nuisance. The injured party
bore the burden of proving to a court his special damages. In his
Commentaries under "Wrongs," Blackstone elaborated on why individuals
should, as a general rule, be denied individual actions against nui-
sances. He feared a multiplicity of suits. "It would be unreasonable
to multiply suits, by giving every man a separate right if action,
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for what damnifies him in common with only the rest of his
fellow subjects."13

Later in his Commentaries, Blackstone discussed nuisances under
the heading, "Of Offenses Against the Public Health, and Public Police
or Oeconomy." In a catch-all section on clandestine marriages, bigamy,
polygamy, wandering soldiers and mariners, and "outlandish persons .
Egyptians and gypsies,"14 Blackstone repeated his nuisance doctrines.
"Common nuisances,” he bagan, "are such inconvenient or troublesome
offenses, as annoy the whole community in general, and not merely some
particular person."15 As exampies, he described highways, bridges,
or public rivers rendered dangerous to travel by either a positive
aclt--blocking a highway with a fence--or a failure to act--the failure
of a county or a region to repair a bridge. He also cited offensive
trades and manufacturing concerns which were detrimental to the public,
particularly the keeping of hogs in a city. Finally, Blackstone came
to a crucial point in the Commentaries for the law of disorderly houses.
He wrote,

A1l disorderly Inns, or ale-houses, gamin% houses,

g%yd h°?ses’ SFE—E; 1a, nountebanks, and the Tike,

are public Ces, ndictment be

suppressed and fined. 16

Blackstone relied on Hawkins to support this statement, and

Americans and American law took the words to heart. From this point
grew the American law of disorderly houses and bawdy houses. The
lasting influence of these simple sounding points of law presented in a
cold, didactic manner cannot be underestimated. The American commen-
tators and treatise writers continued the Blackstone, Hawkins, Coke
approach to disorderly houses while elaborating on and incorporating
specific fact situations as they arose. An illustration of Blackstone's
influence is Nathan Dane's A General Abridgement and Digest of American
Law (1823).17  One of the surprising aspects of Dane's work is that
despite his sincere attempt to provide a complete abridgement and digest
of American law he blatantly relied on English law, precedent, and
Blackstone's commentaries. Dane discussed the "American" law of bawdy
houses in a section entitled "Crimes Against Religion and Morality"

by referring only to Blackstone and the English case law that Blackstone
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cited.18 He recounted that bawdy houses were indictable at common

Taw and that they were public nuisances because of the threat they
posed to public morals. Dane recited the standard illustrative cases
on the finer points of law involved in the indicting of bawdy houses,
i.e., that if someone was to rent a house as a bawdy house, the rent-
er was not entitled to the rent, and a wife, as well as a husband, could
be indicted for the keeping of a bawdy house. Although Dane's English
case examples involved questions of bawdy houses and nuisances, American
cases had reached the appeals level in some jurisdictions. Dane appear-
ed not to know about such state cases perhaps because he was handicapped
by the scarcity of American law books and reports.]9

That bawdy houses were a scourge to be fought was clear for
Dane, who called them a "pernicious evil in every society where they
exist." Following Blackstone but providing some contemporary criticism,
Dane wrote that bawdy houses "are not only nusances [sic], and corrupt
morals in a high degree, but they are also destructive of health, as
seats of pestilense and disease, especially since the foul disease
has become so preva]ent."20 Dane continued to borrow from Blackstone
when he dealt directly with bawdy houses and the law of nuisance.
"For every common and public nusance the remedy is by indictment, and
therefore one shall not have a private action."2l  With a footnote
to Hawkins's Pleas of the Crown but no Massachusetts citation, Dane
stated that "it has been decided in England and Massachusetts, that it
is a nusance to keep a bawdy house, so a gaming house etc."”

Seemingly frustrated in his attempt to describe nuisance's
relationship to property used for an immoral purpose, Dane concluded
his section on nuisances by saying "every case will depend much upon
its own circumstances, and it is totally impractical to lay down rules
which will serve in all cases, or to find cases decided which will
apply to those, even generally, that daily arise."22  But the law of
nuisance as applied to bawdy houses was equally difficult for Dane to
describe. By what standards could public officials and the average law-
yer know with some degree of certainty when to indict under the common
Taw and when to allow an abatement of the nuisance? Dane's desire for
some sort of standards for the offense 1s well as a desire for some
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degree of consistency in prosecuting the offense are Tong-held lawyer's

desires. A need to respond to changed circumstances and a need to
avoid breaking the bonds of continuity with the past required that
Dane make the received legal traditions of Blackstone, Hawkins, and
Coke fit the American scene of the early 1820s. But Dane appeared to
say that as a matter of daily practice perhaps the tension could not
be resolved. [I]t is totally impractical to lay down rules which will
serve in all cases . . . ," Dane left the issue open-ended.

This uneasiness about the standards of nuisance also appeared
in the works of one of America's most prolific writers on the criminal
law during the mid-nineteenth century, Joel Prentiss Bishop. Bishop's
works, which unlike Dane's did not try to catalogue all of America's
law across the country, reflected the changing styles of writing on
American law. Rather, he wrote strictly on points of criminal law,
criminal procedure, and a third and overlapping field, statutory crimes.
By breaking the law into small, almost encyclopedic-1ike segments, Bishop
helped Tawyers focus quickly on that aspect of the criminal Taw most
relevant to their needs. Yet this fragmentization of a legal topic,
typical of the changing legal pedagogy, reinforced the societal per-
ception of a fractured, unreal quality to the law--an ironic result
since Bishop had hoped to make the law more accessible to both the
Tawyers and the 1aymen‘23

In his Commentaries on the Law of Statutory Crimes (1873)
Bishop devoted several sections to common law nuisances and especially
the the nuisance of bawdy houses.2% Following and citing Blackstone,
he divided nuisances into two types, public and private, and wrote that
public nuisances were indictable and private nuisances actionable. Bis-
hop employed, 1ike Blackstone, a broad definition in describing nui-
sances. "All acts,” he wrote, "(and a neglect to do what the law re-
quires of one is an act, as well as doing what the law forbids) which
tends to create a sort of general evil in the community at large, may
be deemed nuisances when they are of such a magnitude as to require
the interposition of the judicial tribunals." Yet after so confident
a statement, Bishop demonstrated the same nagging doubt about nuisances
and their nature as Dane.
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But in determining what are such acts, we are to
fogktian ST beeeusg TR L
impossible to state in exact and brief words, suc
as should constitute a definition, what are the
Timits of the doctrine of indictable nuisances. 25
Again Bishop, like Dane, revealed the unknowable qualiiy of nuisances.
Lawyers usually speak and write with great confidence but Dane and
Bishop took the humble and unusual position revealing doubts about the
definition or standards of indictable nujsances.
Bishop's Commentaries on the Criminal Law stayed closer than
did his study of statutory crimes to the traditional style and form
of the legal treatise.26  And, consistent with Dane, Bishop demon-
strated the lawyer's need to tie the centuries together, to try to con-
tinue the fiction of a seamless web of law. After defining a bawdy
house as a "kind of nuisance," Bishop provided a verbatim restatement
from Coke on bawdy houses and used the Englishman as his source for the
law's reasons for taking an interest in such houses. Bishop also referred
to Blackstone's description of the various fact situations involving
bawdy houses (who could be indicted for the keeping, for example).
But for his main discussion of the law of bawdy houses, Bishop relied
not on Coke or Blackstone but Hawkins. Hawkins wrote that a bawdy
house was a nuisance ". . . endangering the Public Peace, by drawing
together dissolute and debauched Persons, but also in respect of its
apparent Tendency to corrupt the Manners of both Sexes . . . ," and
Bishop emphasized the "drawing together" of Hawkins's definition. For
example, on whether the house in question had to be kept for gain,
Bishop believed it did not because of "the tendency to corrupt the
public morals is the gist of the offense, and the matter of lucre has no
effect on this."27 The law's goal was to counter the drawing together
of dangerous persons to a house, not any "lucre" gained from the house.
In the preface to the section on bawdy houses, Bishop warned readers
that "morality, religion, and education are three main pillars of the
state, and the substance of all private good. A community from which
they are banished presents more than the gloom of the original chaos."28
Bawdy houses had been before Bishop, and continued to be after Bishop,

threats to the public morals, points of potential danger to the public
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peace and, if not contained, perhaps the first step towards a return
to a Hobbs-Tike world of chaos. This threat to society could be con-
trolled through indicting the keepers of the bawdy houses and this link
between bawdy houses and the prevention of chaos added weight to the
law's approach to bawdy houses through nuisance law. Such a threat,
not merely to single individuals but to society as a whole, constituted
the reason why public nuisances had to be controlled by the state
through indicting the keepers of the bawdy houses.

In both his Commentaries on the Criminal Law and his Commen-
taries on the Law of Criminal Procedure (1872), Bishop elaborated on
the place of disorderly houses, as opposed to the specific nuisance
of bawdy houses, in the general scheme of physical nuisances. 29
His definition of disorderly houses paralleled the concept of the
state police power, the right of the state to act to protect its
citizens' health, safety, welfare, and morals. He wrote,

The term disorderly_house is sometimes used in a very
broad sense, as including_bawdy houses, common gambling
houses, and_places of a ?1ke character, to wh1cg people
promiscuously resort for purposes injurious to the
public morals, orhealth, or convenience, or safety. 30
A11 such places were open to indictment as public nuisances. Yet the
breadth of this definition disburbed Bishop. He would limit dis-
orderly houses to "mean only a house or other place to which people
resort to the disturbance of persons lawfully in the place, or to the
disturbance of the neighborhood."3!  Once again, Bishop tried to
bring the offense back in Tine with the same threat to society posed
by bawdy houses, only in this instance he was defining a broader term,
the disorderly house.

Throughout the latter half of the nineteenth century, courts,
prosecutors, and defense attorneys relied on Bishop as one of their
authorities in support of the various fact situations which arose
on both the original and appellate levels.32  The Tegal profession
turned to Bishop for guidance on the legal remedies against disorderly
houses and bawdy houses. And because Bishop relied on the writings
of Coke, Hawkins, and Blackstone, their writings affected America's
legal definition of what was a bawdy house and how bawdy houses posed
a danger to society.
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The guiding late-nineteenth century treatise of the law of
nuisance appeared in 1875, Horace Wood's The Law of Nuisances. 33
His treatise was just one of many influential legal treatises which
appeared in the late nineteenth century, and in the preface to his
897-page study of nuisances, he knew he was breaking new ground.34
Although apologizing for any faults the book possessed, Wood never-
theless lectured his readers that ". . . it must be remembered that
I was a pioneer in this ‘wilderness' of law, with no compass to guide
me, but left to find my way through the entangled mass, as best I might."
He went on to say that no other single work dealt solely with nui-
sance law. And legal writers who devoted a chapter or a section to
nuisance worked more to hide the subject than reveal its outlines.
These unnamed works were "necessarily superficial views of the sub-
ject, and calculated to mislead, rather than serve as a guide."3%
Wood knew his audience, "the student and the practicing lawyer," and
cast his preface as both a wish and a challenge. He wished they would
find the work useful in their professional life, and he challenged
them to find any errors or inconsistencies in the volume. Delibera-
tely playing on the image of a "pioneer" and a pathbreaker, Wood ended
his preface in a tone reminiscent of the false modesty of Daniel Boone
who denied the obvious importance of exploration. "[I]f I have failed
to grasp the subject with . . . vigor, or set it forth with the clear-
ness desireable, I have the satisfaction of knowing that I have at
least cleared the way for some abler and more vigorous writers, who
may hereafter take up the subject."36  Despite Wood's attempt
at modesty, his treatise set the standard and guided both the bench
and bar on the iaw of nuisance.

Although Wood the pioneer wrote in the tradition of Dane and
Bishop, Tike his fellow Americans, he began by reviewing Hawkins.
In the section in which he discussed nuisances generally and bawdy
and disorderly houses in particular, Wood demonstrated the Tawyer's
desire to conform past legal experiences and precedents with the
current circumstances of everyday life by first citing cases from
England. iike Bishop, he also bolstered his work with numerous Ameri-
can decisions and elaborations on the nature of the offense and
the technical problems associated in indictment and prosecution; yet



80
his desire not to appear to be innovative--almost a desire not to

release the dead hand of the past--directed his work and interpreta-
tions. Wood hoped to prove that his Taw of nuisance formed one Tink
in a continuous chain of development from a few first principles set
forth by the masters of the common law--Hawkins in particular--to later
cases and treatise interpretations that fulfilled the earlier promise
and writings of the masters. Moral reformers of the late nineteenth
century and early twentieth century would become impatient with the
law's procedures and apparent remoteness from the neads of the day
partly because of this inherent backward-looking concern of the law.

Wood's backward looking view began by placing bawdy houses
within the nuisance category of offenses and reaffirming that the
keepers of these houses could be indicted whether the houses were
located "in a city or a forest." He did not elaborate on "forest,"
but Wood probably wanted to avoid the argument that if a bawdy house
were in a remote, unpopulated area it might not be a nuisance. Bawdy
houses were always a threat to society regardless of their location,
and courts knew bawdy houses to be an evil, "for the common experience
of mankind shows that the probably and natural consequences of such
establishments will be detrimental to the moral and social welfare of
the public."37

Wood then attempted to close one of the most troublesome points
of the law of bawdy houses. The question centered on whether to be
defined as a bawdy house, a house had to be used for the purpose of
prostitution or whether it could merely be kept and held out to the
general public as a house of prostitution. Wood took the broader
position that if a keeper of a house held it out as such there was
no need to prove an actual resort to the house for an act of
prostitution. This question of definition fed into a second question of
whether the general reputation of the house, its keeper, the fre-
guenters, and residents could be introduced into evidence to prove it
was being held out to the public as a house of bawdry. In addition to
the questions of evidence, a related issue received much attention from
Wood, landlord/tenant problems that grew out of a property's use as a
bawdy house.38  Very quickly, then, Wood's study of bawdy houses
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as a kind of nuisance became consumed with technical problems of

evidence and definition, thereby reducing the time spent on theorizing
on the nature of the offense.

Nuisance actions by private individuals drew Wood's attention,
and his reaction to such attempts provided an opportunity to dampen
any sentiments in the law in favor of private nuisance actions
against bawdy houses. He observed that some people who Tived in
close proximity to bawdy houses believed they could abate nuisances
themselves. "But this is a serious mistake," he warned. Wood
lectured his legal audience that, "no nuisance, whose effect is merely
moral, can be abated except by the courts, and by the courts only,
by the administration of such punishments as will be 1ikely to cause
the parties to desist."39  Remedy for the acknowledged evil of bawdy
houses lay in the courts, not in private individuals alleging special
damages from the property being used to keep a bawdy house. Wood put
his law colleagues on notice to channel their clients' outrage and
indignation against bawdy houses through the law by indicting the
keepers. "It is very laudable on the part of the people, in any
community, to desire to be rid of these moral pests, and the indig-
nation experienced by them at the presence of such institutions in
their midst is just," empathized Wood,40 but he would Timit the
range of options and remedies available to those who felt their right
to Tive in a moral neighborhood was being violated. In particular,
Wood feared that individuals would not use the law at all in their
clean-up campaigns. "[T]hey will not be justified in attempting
to check the evil by riotous or unlawful means," he warned.

Wood reflected a generalized fear of mob action typical of
persons of property or property interests in the late nineteenth century
as they Tooked out upon a rapidly changing America. Wood appeared to
fear that if a mob's assault on a bawdy house, either by tearing it
down or burning it could not be prevented by judicial resolution then
perhaps none of the mass social movements of the period could be pre-
vented from damaging or destroying personal property.4] After all,
with a bawdy house the property was not the problem. The problem lay
in the use to which the property's occupants employed it. And the
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courts provided a route to defuse community hostilities since
bawdy houses were nuisances.
The courts are a]wa¥s ready to %unish the offense,
and individuals will not be justified either in
tearing down, assaulting, or in any manner injuring

the house or demo]ishin% the furn1¥ure, or
assaulting the inmates thereof, or doing any other

unlawful acts. 42

Wood, therefore, actually had two purposes for denying indivi-
duals a remedy: 1) to prevent mob action and require a resort to the
courts for relief, and 2) to shore up the legal and judicial dam
which protected property and property rights. Even property put to an
immoral use deserved judicial and legal protection from unrestrained
and illegal actions by individuals or groups. This position did not
mean Wood supported immoral activities. Rather, the improper use of
the property could be prevented through well-recognized legal processes.
By indicting the keepers of the bawdy houses and/or the landlords who
allowed their property to be used as a bawdy house and by arresting the
individual inmates of the houses as vagrants, the law could eliminate
persons who improperly used the property and could quiet complaining
neighbors.

A final section of Wood's treatise on nuisance which is of
interest here dealt with the more general offense of disorderly houses. 43
Common law nuisances different from bawdy houses, disorderly houses
"embrace[d] a Targe class of other houses, kept for entirely different
purposes.”" Wood cast a wide judicial net over the kinds of places
and people who frequented these places and made a house disorderly.

A disqrder1¥ house is any place of public resort
in which unlawful practices are habitually carried
on, or which becomes a rendezvous or place of resort
for thieves, drunkards, prostitutes, or other idle
vicious, and disorderly persons, who gather there to
ratify their depraved appetites, or for an¥ purpose;
or such persons are regarded as dangerous to the
peace and welfare of the community, and their presense
at any place in_considerable numbers is always a
just cause of alarm and apprehension, 44
But this net was too wide. Besides containing first amendment diffi-
culties about the right of assembly for peaceful purposes, Wood's

statement contained definitional difficulties. If a state legisla-
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lature today tried to employ such a definition in a state statute,

the courts would declare it void for vagueness and overbreadth. For
example, any place where the classes of persons described were found,
regardless of their behavior, could be a disorderly house. And that
Tist of classes of persons would appear to be indefinitely expandable.
Thieves, drunkards, and prostitutes are recognized classes of indi-
viduals in law which prosecuting authorities could identify and try.
As discussed in the last chapter, they are a type of "status" offen-
ders, classes of vagrants. But "other vicious, idle, and disorderly
persons" lacked any kind of standard to guide prosecutors.

Despite these points, did Wood's description and definition
of disorderly houses and persons reflect the standards of the 1870s?
Probably so. Disorderly houses referred to a wider set of uses of
property than strictly for prostitution. Just as the law traditionally
divided vagrants into three types--prostitutes, drunkards, and gam-
blers--the law also divided disorderly houses into three types: bawdy
houses, tippling houses, and gaming houses. From these kinds of
resorts for the criminal element came the threat for Wood. Thieves
(a vaguer description of persons than the standard vagrant categories)
and other "idle and disorderly" persons were most likely to be found in
or using buildings for their illegal or immoral purposes. Further-
more, just as Wood pointed out that it was not necessary to show a
house was used for prostitution but merely that it was held out to the
public as a place of possible resort for prostitution, so too with dis-
orderly houses. Noise and immoral acts, Wood wrote, were noct necessary
elements in proving a place was kept as a disorderly house. Rather,

a broader standard--"il1ly governed and regulated"--had to be met. In
wording reminiscent of Hawkins, Wood summarized, "[I]t is enough to show
that the practices indulged in are unlawful, and destructive of pubiic
morals or of the public peace, or dangerous to the lives and property
of the community."4%

A schematic of the law of nuisance as applied to bawdy houses
before the turn of the century will aid in making Wood's structure of
bawdy houses, disorderly houses, and nuisance clearer (See Figure 1).
The general category of law is nuisance. The legal writers discussed
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BAWDY HOUSES IN LAW

NUISANCES--public (private?)

blocking a road ’//// “\\\\\\\\s~pub1ic lewdness
N /

PHYSICAL MORAL
N
changing a stream \\\\ immoral publication
DISORDERLY HCUSES
GAMING HOUSES BAWDY HCUSES TIPFLING HOUSES

Bawdy houses pre-red light abatement:
1. Usually considered a public nuisance and rarely a private nuisance,
2. Actionable through the criminal courts® procedure of indictment
and fining or imprisonment of the keeper, occasionally the
landloxd,

3. Actions brought almost exclusively by public authorities,

Bawdy houses after red light abatement:
1. Usually considered a private nuisance and rarely a public one,

2. Actionable through the civil courts': procedure of injunction and
dbatement,

3, Action brought by any individual alleging injury within a state
statute defined locality, normally a city or a county,
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(Coke, Hawkins, Blackstone, Dane, Bishop, and Wood) said there are two
kinds of nuisances, public and private depending on the type and ex-
tent of the injury. The most typical kinds of nuisances are public.
These include such physical nuisances as blocking a public road with a
wagon or a fence and changing the course of a stream so as to affect
downstream users. Another branch of public nuisances are moral
nuisances, those behaviors which tend to corrupt the morals of a com-
munity. Behavior such as public lewdness (public nudity) or the
printing and distributing of immoral publications are moral nui-
sances. Public officials controlled such nuisances through the
criminal process of indictment with private suits in civil law
alleging special damages from a public nuisance and requesting an abate-
ment. Disorderly houses, the broader term of properties put to immoral
or dangerous use, are public nuisances and share in the qualities of
both physical and moral nuisances. A building or structure can be a
physical nuisance because of its tendency to draw together poten-
tially dangerous persons who threaten the peace and good order of the
neighborhood or community. Disorderly houses are also moral nuisances
because of the activities in which their occupants engage. The pros-
titute, thief, drunkard, or gambler, 1ike the building, tend to cause
disturbances to either the public peace or the public morals. Within
the category of disorderly houses are three specific kinds of houses
catering to three specific kinds of vagrants: the gaming house, the
tippling house, and the bawdy house.

Bawdy houses possessed aspects of both pnysical and moral
nuisances. Further, bawdy houses had a tendency to affect the commu-
nity as a whole rather than a specific individual so that they were more
likely to be public and not private nuisances. Public officials indict-
ed public nuisances usually focusing on the keeper of the bawdy house
who stood Tiable to be fined and imprisoned. In this manner, public
authorities abated the nuisance. Police or sheriffs arrested as va-
grants all the inmates of a disorderly house or bawdy house, thereby
removing any possibility of further improper use of the property. From
this legal structure, a bawdy house could be described in law as a type
of disorderly house and a public, physical, and moral nufsance.
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Despite the structure's long use and history, the Progressive
reform of the red 1ight abatement acts substantially altered this legal
schema of bawdy houses. From 1900 up to the outbreak of World War One,
Progressive America experienced one of its reforming paroxysms and
one reforming strain of those times was the purity crusades. Social
purity entailed a wide variety of societal, familial, and personal
reforms which David Pivar in his 1973 Purity Crusade captured so well.46
To build a new and purer society, the social purists, together with
the new social hygienists, totally and uncategorically opposed pros-
titution and municipal vice districts. These "new abolitionists," to
borrow Pivar's phrase, believed that to break the double standard of
sexual behavior men had to be raised to the female standard of purity.
In order to accomplish this improvement in male morals, temptation to
men had to be curtailed, if not eliminated. Total continence for both
sexes before marriage was the goal of the social purists, and in order
to reach that goal prostitution as well as clusters of municipal baw-
dy houses had to be banished. But how?

The best of reforming desires are worth little if they are
unable to change public policy. In America's state-based federal sys-
tem, reformers ha” <=veral levels of government from which to choose
to implement their reforms. Cities are creatures of their states and
can exercise no powers not specifically delegated to them in their
organic act, the city charter. And although counties are important,
and an underrated cog in intrastate federalism, a single county's
efforts against prostitution might succeed only in scattering pros-
titutes and bawdy houses to adjoining counties. Hardly a workable
solution for the purity of all society. Nation-wide reform efforts
to bring pressure on the federal government had to originate in the
states, and it was the states where the reformers found their success.
On the state level, with local pressure from cities and counties,
the purity reformers changed policy.

By 1900, all of the American states had written laws making
the keeping of a bawdy house, renting a house for prostitution, and being
a prostitute statutory offenses.4’  However, such statutes did not mean
that the law of disorderly houses, nuisance, or vagrancy altered. The
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state statutes had merely made positive law out of the received common

Taw traditions and specified the common Taw standards in the statutes.
The principles of the law against bawdy houses and prostitutes re-
mained unchanged: the criminal law could indict a bawdy house as a
nuisance, a private individual could initiate a suit in equity courts
for special damages, and prostitutes were vagrants.

Purity reformers sought more efficient ways to move against
bawdy houses and feared what they perceived to be the commercialization
of prostitution. With comiercialization of a trade a greater need
existed to produce more goods for sale. The specter of white slavery
grew out of this idea. In an era of great business consolidations in a
male-dominated world, it was easy for the reformers to cast their
arguments in terms of an intrastate, interstate, or even international
business, almost conspiracy, to creaie and support a market in women's
bodies. The reformers needed an ax to cut off the tentacles of this
immoral octopus.

The ax they found went by the harmless-sounding name of the
injunction and abatement laws. Few reforms can succeed without a
catch-word or phrase to draw people's attention and interest and the
phrase "the injunction and abatement Taws" possessed no such potential.
Soon, however, reformers and the popular press came to call these re-
vised state statutes the "red light abatement acts." State legislators
might vote against alterations in the state's injunction law but few
could vote against "the red 1ight abatement acts." After a slow
start, the early twentieth century saw numerous states adopt various
red light abatement acts and fundamentally alter actions in equity against
property used for immoral purposes.

Although the state red 1light abatement acts have influenced mo-
dern society, they have received only limited attention from research-
ers. For example, Ruth Rose in The Lost Sisterhood mentions the red
1ight abatement acts but failed to place them in any legal/historical
context. Instead, she cited them simply as "important weapons in the
arsenal of legislation against prostitution;"48  as one of the more
efficient ways the burgeoning, heartless, capitalist, male-dominated
world subjugated women. She correctly noted that the red Tight abate-
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ment acts were efficient and effective, but she was not interested

in what was new about the acts and the changes in law that made them
so effective. That the red light abatement acts had come into exis-
tence satisfied Rosen but their existence does not answer the most
obvious of questions--Why did they work?

They worked because they opened up private nuisance actions to
anyone. While Maine (1891) and Texas (1907) had previously scouted
the legislative territory, the most prominent red light abatement
act and the one most copied came out of America‘s bread basket, Iowa,
in 1909. State studies on the passage and implementation of the red
light abatement acts do not exist and their absence forces a reliance
on contemporaries for the effectiveness of the acts. Perhaps most im-
portant of these contemporaries was Bascom Johnson, a lawyer who became
director of the law enforcement division in the American Social Hy-
giene Association. He early understood the importance of the red 1ight
abatement acts and praised them in several pamphlets and in the journal
Social Hygiene where in a March, 1915, article he outlined the aims,
means, and successes of the acts.

Seventeen states and the District of Columbia had adopted some
form of an injunction and abatement law by the time of Johnson's 1915
summary. By 1917, thirty states had passed such Taws. 50 The early
successes that states achieved in shutting down clusters of bawdy houses,
some in vice districts, and some not, served to fire purity pressure
groups in other states to lobby for similar measures. The red light
abatement acts spread quickly throughout the nation and Johnson under-
scored the significance and the legal change that the acts brought,

.« . they give,to individual citizens in_any

commynity the right to Rrevent by_injunction the

continued operation of houses of lewdness, assig-

nation, and prostitution_as nuisances without

having_to prove such individual citizens suffered

sFec1q1 damages different from those suffered by

them in common with the pubiic. 51

In other words, the red 1light abatement acts turned the common law
rules upside-down. Under the new state statutes private individuals

had the right to begin an action of abatement and to seek an injunction
in courts of equity. Individuals no longer bore the burden of proving
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special damages in the civil courts. Not only the states but all pri-

vate individuals could close bawdy houses. Before the acts, bawdy
houses as a type of disorderly house were public nuisances and only
rarely considered to be private nuisances that injured a person's
property. The rule changed as the red 1ight abatement acts blurred
the distinctions between public and private nuisances on the theory
that any person in a locality, not just adjoining property owners,
could be adversely affected by bawdy houses. On closer inspection the
simple sounding red light abatement acts profoundly changed the law
of nuisance as applied to disorderly houses and bawdy houses.52

Johnson pointed to three reasons why "those citizens who regarded
such places as nuisances" sought to change the law: cost, greed, and
police toleration. First, private nuisance actions under the common law
or under state statutes had proven long, tedious, and costly. Further-
more, if an individual chose to endure the length, tedium, and expense,
the courts could still find against the suit and the individual's ef-
forts would have come to naught. Second, property owners found dis-
orderly houses, and especially bawdy houses, lucrative ventures. They
could, for example, charge exorbitant rent to the women to house their
trade in a building or structure. And it was hardly likely that the
owners would report themselves so prosecuting authorities could begin
indictments against them. Finally, the lack of enforcement by local
police and prosecutors of state statutes and the common law frustrated the
reformers' goal of wiping out prostitution. Police toleration of bawdy
houses in local situations had to be short-circuited. "Those citizens,"
and Johnson meant the social purity reformers in alliance with some law-
yers, business people, and the new group of "professionals" such as the
social workers and the social hygienists, wanted a cheap, simple means
to change the use of property in other parts of the city or county not
contiguous to their own property. The red light abatement acts fit
this need exactly.

Iowa's 1909 law, the standard followed by other states, defin:d
as a nuisance "any building, erection, ground, or place used for the
purpose of lewdness, assignation, or prostitution."®3 But the law
went further than just the building or place in describing what was a
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nuisance. The statute described the "furniture, fixtures, musical

instruments, and the contents" of the building as pait of the conti-

nuing nuisance to be abated. The statute also described a wide class
of persons as both keepers in a broad sense and owners and landlords

who could be enjoined by the act.

The hook of the act lay in who could bring suit to enjoin the
continued use of a building for immoral purposes. The state statute
focused on the county as the enforcement arm of the statute and as the
political jurisdiction that determined who could bring a suit in a
geographical region. The Iowa act provided that the county or dis-
trict attorney or "any citizen of the county" could institute an action
of abatement by applying to the county or the state district court
for a temporary injunction against the property. From this point, civil
procedure guided the injunction and abatement process. Legal papers had
tc be filed properly, notice had to be served to the defendants who had
to be given a three-day warning of a hearing on the prayer for an
injunction. 1If satisfied by evidence produced at the initial hearing
that a nuisance existed, the court could issue a temporary injunction.
At trial on the question of the need for a permanent injunction, the
statute specified that the general reputation of the place would be
admissible. Additionally, the court could direct the prosecutor to
continue a suit for abatement even if a citizen had begun the action
and wanted to discontinue it. If the court decided against the citizen's
suit, the citizen bringing the suit stood 1liable for all costs to both
parties and the court.

If, however, the court found against the defendants and issued
a permanent injunction abating the nuisance, that injunction restrained
all parties from continuing the nuisance. The court could direct
the removal and sale of personal property from the place to cover the
costs of the removal, the closing, and the keeping closed of the place.
Any balance would go to the defendant. The injunction stood for one year
unless the defendant paid all court costs and posted a bond guarantee-
ing the abatement of the nuisance for one year, after which time all
court orders ceased to have effect against the property. Any violation
of the court's directives carried a fine of from two hundred to one
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thousand dollars and/or imprisonment from three to six months.
The statute specified that trials for nuisance abatements, 1ike those for
prostitutes charged with vagrancy, were to be summary and without juries.
Wording from state statute to state statute varied as did some pro-
visions. For example, a few states provided for a three-hundred-dollar
tax to be levied against the building, ground, owners, and agents of
the building after the issuance of the permanent injunction.

These red light abatement acts of the Progressive Era opened
up the law of nuisance to fit the desires of the organized local purity
reformers. The revised injunction and abatement laws did not confis-
cate property nor even necessarily close off the use of property for a
long time if the owners posted their bonds, paid their costs, and pre-
vented further immoral use of the property. But the statutes provided
a clear, efficient means for persons opposed to the visible signs of
prostitution to force the closure of bawdy houses without frontally
attacking property. In fact, the red Tight abatement acts proved so
effective that most keepers and owners of bawdy houses moved to close
their businesses as soon as reformers asked the courts for a temporary
injunction.

* * *

The period from the World War through the 1920s witnessed a
change in the prostitute's trade. The automobile and the telephone
allowed more and more women to operate out of single rooms and apartments.
Yet the red 1light abatement acts provided an underestimated push to
their changing occupation. The existence of a well-funded, articulate
reform movement able to hire lawyers, pressure state legislatures, and
maintain access to newspapers and Progressive journals influenced
public sentiment against prostitution and developed support for the
use of the injunction and abatement laws. The coming of the war aided
the reformers' efforts to cause the demise of the red light districts
in America. In the purity reformers' thinking, only pure American
soldiers could make the world safe for democracy. So these factors--
red light abatement acts permitting a greater use of the law against
bawdy houses, an organized pressure group Tobbying state legislatures
and influencing public opinion, and the war--led to the closing of the
vice districts and the removal of clusters of bawdy houses from the urban
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American scene.

The war and the social purity movement have received attention
elsewhere, but the change in law brought by the red light abatement
acts forms the keystone which gave the whole anti-prostitution movement
the cohesion and legal means needed to be effective, to change public
policy. Traditional legal thought and procedure affecting properties
used to house prostitutes from Coke to Blackstone to Dane to Wood had
been altered. After passage of the red 1light abatement acts, "these
moral pests” could be shut down and be spoken of in the past tense.
These injunction and abatement statutes provided the practical means
to implement the purity reformers' goal for a city environment free of
bawdy houses. Much work can still be done on state injunction and
abatement acts and on city closures of vice areas--such as those in
St. Louis, New Orleans, and Houston, discussed in later chapters--
and with such studies the important changes wrought by the red 1light
abatement acts in the law of nuisance will become more fully appreciated.
The winds of reform had found a way to snuff out America's flickering
red lights.
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CHAPTER FOUR

To Dispel the Blush of Shame:
Disorderly Houses in American
State Case Law

Nineteenth-century legal theoreticians wrote to inform the
practicing lawyer and to instruct apprentices in the mysteries of
the law. With the beginning of the scientific method of legal train-
ing at Harvard in 1870, the new case books and hornbooks still attempt-
ed to guide the Tawyer and student in their craft. VYet the certainty
and clarity with which the treatise writers presented their doctrines
(whether it be criminal law or nuisance law) sometimes dissolved when
touched by a fact situation in which real people stood charged with a
crime. The offense of keeping a disorderly house or the civil proceed-
ing of persons claiming special damages from a nuisance proved to be far
less tidy than pictured by the treatise writers. All American treatise
writers, from Nathan Dane onward, paid at least some attention to dis-
orderly houses, bawdy houses, and nuisance actions and all the writers
supplemented their treatises with footnotes to the newest disorderly
house cases arising from a variety of appellate jurisdictions.!

This chapter explores the case law, the law in day-to-day
application against the social problem of disorderly houses--the other
side of the street, as it were, of the earlier theoretical writings.
For example, appellate courts had to decide cases which centered on
questions of the admissibility of the kinds of evidence at trial.2
What sort of proof did the prosecution have to establish in order to
convict a house of being disorderly or a person of keeping a bawdy
house? Appeals courts usually focused their decisions on several
issues: 1) the admissibility of the testimony to the general reputa-
tion of the house in a community; 2) the admissibility of the repu-
tation of the keeper of the house and what constituted "keeping;"
and 3) the reputation of the house's inmates. Other topics which re-
ceived judicial attention in the nineteenth century and early twentieth
century on the state appellate level were actions between individuals
seeking a remedy from the nuisance of a bawdy house and the judicial
defense of the property of bawdy houses when attacked by a mob.
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Together with the previous chapter's theories, these five areas of legal

issues come close to completing the legal picture of disorderly houses
and bawdy houses.

The earliest reported state case dealing with a house of
prostitution arose in Massachusetts in 1825.3 The judges of the
Massachusetts Supreme Court heard the case of Commonwealth v.

Reuban Harringion at the Suffolk and Nantuckett term, March 18, and
handed down their decision on March 24. Harrington did not center
directly on either a disorderly house or a bawdy house prosecution but
rather a contract letting a house to a woman to be used for the pur-
pose of prostitution. At the time, 1825, Massachusetts had no statute
covering such a contractual relationship. Harrington owned but did not
occupy the building and he knew that the woman, Susan Bryant, would

use the house as a house of prostitution. The court faced the ques-
tion of whether the agreement for renting *".: house constituted an
offense at common law? Harrington's defense argued that the crime
described in the indictment was not an offense known to the law. Har-
rington argued that no state statute prohibited the agreement and,

in any case, the contract contained no express agreement that the
house would be used for any unlawful purpose. MWithout citing any cases,
the defense reminded the court in a contradictory phrase that "there is
no precedent, until within a year or two, of an indictment at common
law for such an offense." "[Y]et similar immoral acts," the defense
pointed out, "must have certainly occurred in large cities, both in
this country and in England, for a long period of time." So although
such contracts might have been common, the state of Massachusetts had
not made it an offense knowing to rent a house for use as a house of
prostitution; neither was it an offense at the common law of Eng]and.4

County attorney J. T. Austin argued that the prosecution did
not have to prove an express agreement existed to rent the house as a
house of prostitution. Rather, circumstantial evidence would prove
that an implied agreement existed, and evidence that Susan Bryant was
"a woman of i11 fame" supported the implied agreement. Austin noted
that the offense was indictable because it affected the public
generally. After all, Harrington stood charged not with entering into
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an illegal contract but with enabling another to carry on a

nuisance.® Austin called the agreement “"a gross offense against pub-
lic morals," and although it may not have been prosecuted before, the
facts fell into the general principles of an immoral contract sub-
stantiating the indictment.

Chief Judge Isaac Parker delivered the court's opinion and
defined the issues as whether the renting of a house with the intent
of using it as a house of prostitution, in the absence of a state
statute, was indictable at common Taw. Was it not a misdemeanor to
aid another to commit a misdemeanor, he wondered? The court found
against Harvington on the grounds that although letting the house was
itself an innocent act Harrington let it knowing it would be used to
house prostitutes. Since, the court explained, the common law made
the keeping of a bawdy house an offense, it followed that the letting
of the house to be used as a bawdy house was also an offense and indic-
table.b The judges paid high tribute to the defense council's
argument that no such offense existed since no previous English prece-
dents could be found; nevertheless, the court found the offense
indictable. Harrington demonstrated one court's willingness to expand
common law doctrines to cover a new social/legal arrangement in the
absence of state statutes and upheld the common law doctrine of the
indictability of persons entering into immoral contracts for renting
bawdy houses.

gaming houses are one of the three kinds of disorderly houses
under the general heading of nuisance law, and a gaming house as a
disorderly house was the center of United States v. Jacob Dixon
(1830).74 The case focused on the validity of an indictment against
a gaming house as a common nuisance for the housing and playing of the
game "faro." Judge William Cranch of the district court for the Dis-
trict of Columbia narrowed the question to whether a nuisance could be
indicted under a 1792 act for Washington and Georgetown which prohibited
the "setting up, keeping, and maintaining certain gaming tables, or
devices, in any tavern or house occupied by a retailer of wine, spiri-
tous Tiquors, &c."8 By using the common law standards of a gaming
house, Cranch focused on the keeping and maintaining of a gaming house
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and not on the playing of the game of faro. He limited the reasons

why the indictment might stand if the house was kept "for lucre and
gain, at which divers idle and dissolute persons were permitted to
assemble and game for a divers large and excessive sums of money."
Cranch proceeded through a lengthy review of numerous English precedents,
statutes, and treatises on the keeping of gaming houses with Hawkins's
Pleas of the Crown playing the largest role in his reflections.9
Reflecting Hawkins's influence, Cranch wrote that the reason why a
gaming house was a common nuisance was

... . that it tends to draw together idle and evil-

disposed persons; to corrupt their morals, and to

ruin their fortunes; which is the same reason which

is given in the case of houses of common prostitution. 10
On the basis of the English, precedents, statutes, and texts, Cranch
declared the house a gaming house, and a common nuisance. The indict-
ment against the house stood, and Dixon Tinked the English precedents '
with American nuisance law.

Connecticut provided the next case of interest and one which
touched upon an issue of bawdy houses which would continue throughout
the century. Woodruff Cadwell v. State came before the Supreme Court
of Errors at its Hartford term in 1846 and involved an indictment
against a bawdy house on Commerce Street in Hartfort.!l At trial
in the county court of Hartford, the prosecutor introduced testimony
from several people who resorted to the house to engage in prostitution.
In particular, witnesses testified that Maria Alford had gone to the
house two years previously for an immoral purpose. To that allegation
defense objected on the grounds that she died before the passage of
the 1845 statute making keeping a disorderly house a crime. The trial
court overruled the objection and let stand the evidence as inferring
that people resorted to the house now for the same reason that they
did in the past. When the prosecutor also attempted to offer into
evidence the general reputation of the house prior to the passage of
the 1845 statute, defense objected claiming such evidence was hearsay.
The trial court again let the evidence stand as showing the type of
people who previously resorted and who continued to resort to the house.
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In their briefs to the Connecticut high court, Cadwell's

lawyers tried to reverse the jury's finding of guilty on several
grounds, one of which was the admissibility of the reputation of the
frequentors Tike Alford and the general reputation of the house. 12
Defense argued that "reputation is no evidence of a crime, nor ad-
missible to prove it." To charge a person with a crime under a statute
before its passage as a statute, the defense stressed, would be ex
post facto in violation of the state constitution. On the other hand,
T. C. Perkins argued for the state that "a house of ill-fame, is one
reputed to be a bawdy house."13  In order to know the reputation of
the house, Perkins argued that it was admissible to inquire about its
reputation in the community. Following that thought--to know for what
purposes people resorted to the house--the state could inquire about
the character of such persons.

Judge William Lucius Storrs delivered the opinion of the court
and began by commenting on the phrase "bawdy house." The state statute
prohibited any person from "keeping a house of ill-fame, resorted to for
the purpose of prostitution or lewdness," and Storrs ruled that the
"house of i11 fame" was equivalent to "bawdy house." Their commonly
understood meaning "denote[d] a house which is not merely reputed to be,
but which [was] in fact, a brothel or bawdy house."l14  This definition
of reputation limited the standards of reputation from any place, not
proved, that popular gossip alleged was a bawdy house. Bawdy houses
existed only in those buildings or structures which were actually kept
as a bawdy house, not merely reputed to be so. By establishing this
standard, prosecutors applied the statute against keeping a bawdy house
to one "actually guilty of the offense, [rather] than one who [was] generally
suspected, but maybe really innocent." After all, the court continued,
every word in a statute should be construed as having an effect and
should be favorably interpreted to persons accused under the statute.
Therefore, to prove that a person kept such a house, prosecution had to
show 1) that the house was “commonly believed to be a brothel," and that
2) it "should be actually one of that kind of description."19 And
to prove a house's reputation and actual use, the testimony of witnesses
with knowledge of its use, actual and reputed, could be entered into
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court just like any other kind of testimony. Such testimony from

competent witnesses would not be hearsay and would be admissible

"for the purpose of proving that it was in truth a brothel."16

By the Cadwell decision, both the reputation of the house and its ac-
tual use had to be proven by the testimony of witnesses on both the
reputation and the actual use and resort to the house. Cadwell
placed a heavy burden on the prosecution.

By contrast, consider the far lighter burdens placed on the
prosecution in homicide cases of the time. In such felony prosecutions
the defendant could not give testimony on his own behalf and prose-
cutors built cases which tended to prove the commitment of the
offense. This while bawdy houses and their keeping and homicide were
all areas of social offenses, the stricter standard of evidence was
applied in cases dealing with property, proving an immoral use of
property. The law made it far more difficult to label a house a bawdy
house than to make a person a felon.

Storrs's attempt in Cadwell to define the standards of admissible
evidence became clouded and lost in later case law. For example, over
the course of years, one state's supreme court, Iowa's, decided
similar cases on the admissibility of evidence in two different ways
and presented state courts in the late nineteenth century with differ-
ing lines of precedent. State v. Hand (1858) and State v. Lyon (1874) are
separated by nineteen years, but together form the first cases in con-
flicting lines of precedent.]7

Chief Judge George C. Wright of the Iowa Supreme Court devoted
his whole decision in Hand to questions of the admissibility of the
reputation of both the house and the keeper. To cenvict, both the
prosecution and the defense agreed in their briefs that the house had
to be shown to be used as a resort for prostitution and that the defen-
dant was its keeper and all also agreed that the house's character could
be determined by reputation. Defense appealed, however, arguing that
the defendant could not be proven to be such a house's keeper by evi-
dence of "common reputation as to his character."18

The court agreed. Wright wrote that the defendant's character
was "entirely immaterial" in determing if he was the keeper of the
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house because the charge in the case focused on the house and not

the keeper. To prove the house's character, "its fame--i11 fame" as
well as the character of those persons resorting to the house could

be shown. In order to know whether the defendant kept the house,
character was not at question. Rather, the court lectured, actions
were. The jury's determination that he acted as the house's keeper
and "so held himself out to the world" as its keeper was the proper
test of who kept a bawdy house.19  The defendant's character played
no part in the determination of "keeping" by the Hand decision of 1858.

In State v. Lyon (1874), the court recounted facts that showed
the trial judge excluded testimony as to the general reputation of the
house and the general reputation of the house's inmates as prostitutes.20
Citing Hand, Judge William E. Miller overruled the lower court's exclu-
sion of the evidence of the "bad character of the persons resorting" to
the house. The character of the persons was sound evidence but the
character of the house was not. Miller stated that the house was pro-
perty which possessed no inherent character of its own except through
how its occupants used it. Only facts about the residents and frequen-
tors could so corrupt the reputation of the house, "The facts, and not
evidence of general character must, therefore, be the only evidence
competent to establish the bad character of the house. "21

Hand focused on the keeper and his/her culpability in disorderly
house cases while saying 1ittle of the persons resorting to the house
or the general reputation of the house. In Lyon, reputation of the
house was rightly excluded, the Iowa high court decided, but its
use could be shown by the bad character of its residents and those who
resorted to the house. Yet, later courts in other cases in other
states confused and crossed the two cases and the judicial determina-
tions in each.

In the same year as Lyon, 1874, the Supreme Court of Maine stress-
ed similar standards of evidence in a disorderly house/bawdy house case.
State v. Josepnh E. Boardman involved several issues but by far the most
important in this lengthy case was the question of the admissibility
of evidence about the reputation of the house.22 At trial, the judge
allowed testimony which showed 1) "particular acts of lewdnes and pros-
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titution upon the premises;" 2) "tesimony tending to show the general

reputation for chastity of the men and women accustomed to frequent the
house," and 3) "testimony tending to show the general reputation of
the house itself . . . ." The trial court admitted testimony tending
to show "that the house was in fact a house of i1l fame, resorted to
for the purpose of lewdness and prostitution." Objecting to such
testimony, Boardman appealed to the Maine Supreme Court.23

Judge Jonathan G. Dickerson delivered the unanimous opinion of the
court and, after a review of the meaning of "bawdy house," analyzed
Boardman's indictment. To determine whether the indictment was good,
Dickerson said two points had to be established: 1) that the house
was kept as a bawdy house, and 2) that Boardman kept it. The court
confirmed that the "gist of the offense consists in the use, not in the
reputation of the house."24 A house's reputation for holding pros-
titutes may not be clearly proven but if no facts showed an actual use
of the house for prostitution then reputation meant nothing. Also, if
the facts did show an actual use for prostitution, a house's reputation
was immaterial, mooted by the facts of its use. Therefore, without sub-
stantiating testimony to an actual use of the building for prostitution,
testimony to the house's reputation constituted hearsay and was inaa-
missible.

Dickerson closed off an avenue to prove whether a house was a
bawdy house or not. He ruled out any use of the general reputation of
the house. So, Miller in Lyon and Dickerson in Boardman, from different
courts, in widely separated states but in the same year, came to a
similar conclusion on the admissibility of the general reputation of
the house in bawdy house cases. According to Judge John A. Parker in
a note appended to Boardman and to which the unanimous court agreed,

The house must be proven to be a house of il11-fame

by facts and not by fame. 25
Boardman confirmed the admissibility of the general reputation of per-
sons resorting to a house and added weight against the admissibility of
the reputation of the house itself in disorderly house cases. The
Boardman note also set the standard used in disorderly house and bawdy
house cases for the rest of the century. Some cases did arise where
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appeals courts upheld the use of the general reputation of the house
without showing an actual use, but they were few.26 "By facts and
no by fame," established the standard normally used by appellate
courts. In fact, the judge-made standard of the inadmissibility of the
general reputation of the house formed one of the legal barriers the
later Progressive reformers sought to overcome. When the states wrote
or re-wrote their injunction and abatement Taws, usually following the
1909 Iowa statute, every state allowed by statute the admissibility
of the general reputation of the house. By writing into statute law
such a clause, the reformers changed the Taw of evidence to allow what
nad previously been hearsay evidence to stand judicial scrutiny. The
red 1ight abatement acts loosened the law of evidence against those
accused of keeping a disorderly house or a bawdy house.

Another issue before state courts in disorderly house cases in
the lTast half of the nineteenth century focused on lucre or gain and
whether a house had to be kept for profit. In State v. Bailey (1850),
Judge Samuel Dana Bell of the New Hampshire Supreme Court confronted
several questions going back to first principles of disorderly house
law, questions such as whether keeping a disorderly house was a common
law offence, whether the common law had effect in New Hampshire, whether
the indictment was sufficient, and whether the failure of the indictment
to allege that the house was being kept for lucre flawed the indict-
ment enough to void it.

Citing English decisions, Bell held disorderly houses to be
indictable at common 1aw?®  and, although New Hampshire prosecutions
were rare, that part of the common law was in force in the state. Bell's
lasting contribution to the law of disorderly houses consisted of his
holding that the need for gain or Tucre was not necessary, "not material"

to the offense. Echoing the received legai treatise traditions, Bell
wrote,

The substance of the offense is the keeping such

a house as is a common nuisance to the community,

and whether this is done for the motive of gain

or for some other object is unimportant. 29

But the question of gain and the question of the admissibility
of evidence showing the general reputation of the house were not the
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only questions state appellate courts faced in disorderly house

cases. Fact situations sometimes shifted interest to a different

yet parallel question--the admissibility of the general reputation of
the keeper. State v. Hand (1858) touched upon the question of the keep-
er and decided that a person could be proven to be a keeper if he or

she acted Tike the keeper or held him/herself out to the world as
such.30  But the Hand decision was not alone nor did it dominate
later decisions in later appeals cases. Issues of keepers and keeping
merged into questions of definition and landlord/tenant issues in a
wider variety of situations.

From a Texas case in 1859 arose the issue of who was the "keeper"
of a disorderly house. On appeal to the Texas Supreme Court, James
Couch tried to have his conviction for keeping a disorderly house
overturned on the grounds of insufficient evidence.3! Couch and an
untried co-defendant, John Earl, shared in the management of a grocery
on the Alamo Square, San Antonio, Texas. A "Madame Candelario" lived
in a house adjoining Couch's and she held a city license to hold
"fandangoes." A1l the women who attended the dances were prostitutes
and used "indecent and obscene language." Couch held the lease to the
premises from W. R. Knox who built the houses and grocery and who
allowed Candelario to use her house rent free. At the time of the indict-
ment, J. Humphries held title to the buildings. Couch kept the bar in
the grocery with Earl occasionally relieving him. Candelario testified
that she lived in the house with her family, paid no rent, organized
the fandangoes, and collected the admission charge. Couch had nothing
to do with the dances. At trial, the jury found Couch guilty of
keeping a disorderly house and fined him $125. He appealed, arguing
the verdict was contrary to the evidence in the case.

In his brief to the Texas court, Couch's attiorney argued that
the state prosecuted the wrong person.32 The evidence proved only
that Couch rented the property while the prosecution alleged that he was
the "reputed proprietor of the house." Further, he argued that the
evidence did not show Couch kept the property, that he was even present
during the dancing, or that he had any knowledge of illegal proceedings
occurring in the house. Knox owned the property and allowed Candelario
to Tive rent free in the house anc hold the fandangoes.33  Not Couch
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but Candelario should have been prosecuted for keeping a disorderly house

because she had control of the activities in the house. Couch's defense
stressed that the evidence did not support the indictment much less the
conviction because Couch did not "keep" the house.

But his arguments carried no weight before the Texas Supreme
Court.34  Judge Oran M. Roberts, soon to be the head of the Texas
secession convention, upheld Couch's conviction in a terse statement on
the grounds that at trial Couch did not object to the state's prima
facie case against him. More important, the Couch statement raised
the question of who "keeps" or is the "keeper" of such establishments.
Just as in case law for the admissibility of the general reputation of
the house, the question of who keeps became a legal search for stan-
dards of admissible evidence proving keeping.

In the next year, 1860, a case came before the Supreme Court
of New Hampshire which encountered the same question. A grand jury at
Hillsborough indicted James M'Gregor for keeping a disorderly house.3%
At trial, over defense's objection, the state introduced into testimony
that M'Gregor had traveled to Nashua, procured a woman, and returned
with her to the house named in the indictment. Testimony also showed
that he did not keep the house himself but did so jointly with another,
unnamed person. M'Gregor's lawyers objected to the testimony as
hearsay and to the court's instructions to the jury re-emphasizing
M'Gregor's travels and keeping. The jury found M'Gregor guilty.

Both the defense and the state in State v. M'Gregor submitted
briefs to the New Hampshire Supreme Court arguing points of law. Be-
sides a technical difficulty with the indictment, M'Gregor's defense
argued that evidence of their ciient's travels should not have been
admitted as it was irrelevant to the charge of keeping. Such
evidence was "calculated to prejudice unfavorably the minds of the
jury, "36 Further, the court should not have allowed testimony as to
the alleged reputation of the persons frequenting the house since if the
house was disorderly it had to be proven to be so by fact and not by
reputation. Defense also argued that M'Gregor was only one of the
keepers and should have been indicted jointly with the other keeper.
Solicitor for New Hampshire, A. F. Stevens, supported the lower court's
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procedure and rulings arguing that the indictment was properly

drawn. Procuring was a "substantial fact" tending to prove "the
keeping and occupation, as well as the character of the house." Also,
the court did not err in admitting testimony as to the class of persons
resorting to the house; that testimony proved the general reputation

of the the character of the house and that M'Gregor's single indict-
ment was correct.37

Judge Asa Fowler upheld the lower court's ruling. He believed
that M'Gregor's travels to procure a woman for a Manchester house "had
some tendency to show that the defendant had the management of the
house . "38 Fowler stressed this idea of management as equivalent to
keeping. Continuing, he noted, that it did not matter whether
M'Gregor acted in principle, agent, servant, or at the command of an-
other because the indictment meant to affect persons with "criminal
management of the house." By Fowler's standard, the person with cri-
minal management of the house stood Tiable to be indicted for keeping
a disorderly house. Fowler also upheld the admission of the
reputation of the character of the frequentors and the house. Since
"notoriously reputed prostitutes and Tibertines" resorted to the house
when M'Gregor managed it, their presence supported the indictment and
his criminal management. Fowler also borrowed a phrase from Hawkins's
Pleas of the Crown. In describing the house, he noted that the
nuisance from such a house consisted in the "drawing together dissolute
persons engaged in unlawful and injurious practices, thereby endangering
the public peace and corrupting good morals."39 It was the person
who improperly managed the property that "kept" the house by the
M'Gregor decision.

Although the court in the next case did not use the phrase "cri-
minal management," Harwood v. People also provides an example of what
might be considered criminal management.40  In the 1863 case, Harwood
hoped to overturn a conviction for keeping a bawdy house and attacked
evidence which showed repeated arrests for prostitution of women at his
house. It also showed Harwood paid their bail after their arrest.

The trial court allowed testimony showing the character of the persons
resorting to the house, the type of business for which the house was
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used, and Harwood's knowledge of the character of the women and their

behavior. The New York Court of Appeals agreed. After all, the court
said, "[a] man careful of the reputation of his house, and regulating it
upon correct principles, is not accustomed to have found there women
notoriously charged with the offense of prostitution. "4l Legitimate
businessmen, the court appeared to be saying, did not run bawdy houses,
and the testimony against Harwood supported the charge of keeping a
bawdy house. His conviction stood. Criminal management, then, could
be proven by the type and character of the frequentors, their reputa-
tion, the house's reputation, and the defendant's actions as keeper.
These principles, however, remained buried in the case law and
no clear standard emerged regarding proving the keeping of a bawdy
house. For example, in William allen v. State (1884), Judge John P,
White of the Texas Court of Appeals wrestled with the question of the
admissibility of the general reputation of the keeper.42  He ack-
nowledged that the general reputation of the house and the people
resorting to the house was admissible but he stopped there. Quoting
from Hand, White restated the Iowa court's rule that a person could

not be proven to be the keeper of a house by his character. As
summarized,

Evidence_of rumor or common report of a fact is not

admissible if better evidence is obtainable; and

certainly better evidence ought to be obtainable

than mere common report or géneral reputation . . . . 43
Like questions of character about the house, facts that proved a per-
son kept a house had to be used in court; a person's bad repute among
his neighbors could not be. Proofs of acts were necessary to convict
a person of keeping a disorderly i.ouse.

The best judicial examination of this uneven and somewhat
confusing array of case law came out of Rhode Island in 1893. In
State v. Clara Hull, Judge Pardon E. Tillinghast dealt with the admissi-
bility of the general reputation for chastity of the keeper of a common
nuisance, a bawdy house.%4 Hull sought a new trial because at her
original trial the court admitted testimony about her chastity.

The state asked several witnesses such question as "Do you know

what is Clara Hull's reputation for chastity?" and then argued for the
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testimony's admissibility before the Rhode Island Supreme Court.

But Tillinghast refused to allow such testimony to stand. With numer-
ous state citations and legal treatises as support, Tillinghast lec-

tured the parties on one of the basic principles of the law of evidence
in criminal cases.

It is a fundamental principle of the criminal law

that character of the defendant cannot be impeached

RS A

behalf or by offering evidence in support of his

character. 45

Tillinghast went on to say that the court saw no reason to
Inquire about Hull's character just because the state charged her
with keeping a house of i11 fame. The Rhode Island court had no
doubt that evidence as to the general reputation of the house, "the
inmates, and those who frequented the place," could be entered into
evidence at trial, and it listed a wide variety of state cases as
precedent.?®  Tillinghast then reviewed at length the case of State
v. Hand and added his own judicial nod of approval to Wright's state-
ments on the evidence of the keeper.47 Evidence that a defendant
held himself out to the world as the keeper of the bawdy house was the
evidence courts wanted to see in trials of alleged keepers; they did
not want proof of the keeper's chastity or bad reputation in general.
The state's introduction of such evidence and the trial court's accep-
tance of it constituted a reversible error and Tillinghast ordered
a new trial for Hul1.48
Closely allied to and occasionally overlapping with the

questions of the general reputation of the keepers were guestions of the
reputation of the inmates of houses alleged to be bawdy houses. As
in the cases above, defense attorneys usually tried to exclude as
being inconciusive testimony showing the bad character or reputation
of the residents of a house. An example of such an argument arose in
the Missouri case ov Anna J. Clementine v. State in 1851.49
Clementine had been charged, tried, and convicted in the St. Louis
criminal court for keeping a bawdy house as a common nuisance. She
appealed on several grounds, but most importantly for the defense was
the admissibility of the character of the women seen at Clementine's
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house. The trial court allowed witnesses to testify to the bad

character of the buildings, residents, and inmates. Clementine's law-
yers strenuously objected, pointing out that character consisted of what
the public thought of others. To be admissible in a criminal case meant
it was "full of perils" for the accused. Reputation of character wouid,
defense argued, "convict an asylum of Magdalens."50  But both the

state in brief to the Missouri high court and Judge James H. Birch in his
decision brushed aside Clementine's concerns. The court concurred with
the state's statement that the “character of those who frequent a house
charged with being a bawdy house is a legitimate subject of inquiry."52
Clementine's conviction stood.

Admissibility of the character of the residents of a house
alleged to harbor prostitutes came up again, five years later, and was
again swept away as unimportant. In Commonwealth v. Timothy Kimball
(1856), Kimball had been indicted for keeping a bawdy house as a common
nuisance in Raynham, Massachusetts, and at trial the judge allowed
testimony to the character of the women in the house and the character
of their conversations in the house.52 Kimball objected at trial and
appealed his conviction but with no success. Judge George T. Bigelow
called the testiwony "direct and pertinent evidence of the character of
the house."®3 By his decision, therefore, the reputation and
character of the residents and their conversation could be entered in
court to support a charge of keeping. Indeed, later courts commonly
cited Kimball whether the question was of the general reputation of
the house, keeper, or residents.

Another state supreme court discussed the admissibility of the
character of the residents of a house as proof of the general character
of the house. Judge Robert S. Gould of the Texas Supreme Court in the
1875 case of Mary Sylvester v. State believed that the character of the
house's occupants was admissible to show the character of the house.5%4
The case arose out of Galveston, Texas, and involved a type of bawdy
‘house, a house of assignation where no prostitutes lived permanently
but which rented rooms for short periods of time for immoral purposes.
Only one witness testified that he had been to Sylvester's house for
a "lascivious purpose," while other witnesses testified that they under-
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stood the reputation of the house and its occupants to be bad.

Over the objections of Sylvester's lawyers, the trial judge let the
evidence stand. The jury convicted Sylvester and she appealed.

Judge Gould upheld the conviction and the admissibility of the
evidence although he had his apprehensions about the sufficiency of
evidence. Citing Bishop's Criminal Procedure, he wrote, "It is be-
lieved to be well settled that the character of the occupants may be
established by evidence of their general reputation."®>  The court
believed that if the question had been on the sufficiency of evidence,
then the judges might have ruled differently. But, even if the general
reputation of the house and inmates was thin, the "additional facts of
evidence in this case were sufficient to both convict and to refuse to
overturn that conviction."56 Sylvester further confused the question
of whether the general reputation of the residents of a house was ad-
missible evidence in disorderly houses cases.

The admissibility of the character of disorderly house inmates
turned up again in two Alabama cases of 1877. In both Sparks v.

State and Toney v. State defendants stood charged with keeping dis-
orderly houses--bawdy houses in both cases--and the character of the
occupants became a factor in proving the character of the house and

the manner in which the defendants kept the houses. 57 In both

cases, at trial and upheld on appeal, the prosecution used the
reputation of the occupants of alleged bawdy houses to prove the use

of the houses or the bad character of the houses' keepers. The mundane
nature of the question of the reputation of the occupants and the lack
of extensive case law on the question point to the accepted position

the admissibility of character held in disorderly house cases. Lawyers,
especially defense lawyers, appeared to assume that the general
reputation of occupants could be used at trial and was not a contended
point of error on appeal. The question of inmates, 1ike the question of
the reputation of frequentors,®®  became just another part of the
fabric of disorderly house cases in the nineteenth century.

* * *
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This lengthy and complicated case law on the admissibility of
the general reputation does not make up the total range of cases in-
volving disorderly houses and bawdy houses. Other situations arose
and other points of law were appealed to state high courts for clari-
fication and decision. No matter how complete the treatises had tried
to be, the multiplicity of legal questions and fact situations out-
stripped the theoretical arguments. Judges, prosecutors, and defense
attorneys were left to stretch their arguments or discard some of the
facts in order to fit the accepted Procrustean bed of disorderiy house
legal thought.

Other areas of litigation focused on questions tied to houses
kept by husbands and wives, to landlord/tenant relationships, and to
owner/agent problems. In 1867, a case involving a question of a hus-
band and wife keeping a bawdy house reached the Massachusetts Supreme
Court, Commonwealth v. Robert Wood.®9 Wood's wife owned the
building as separate property and Wood exercised only a slight degree
of control over the building. She lived with Wood on the premises
and operated a bawdy house. The facts showed that Wood did not share
in the profits of the house. Nevertheless, the jury found him guilty
of keeping a bawdy house from which he appealed.

In brief to the Massachusetts court, Wood's lawyers argued that
because "the keeping of a house of ill1-fame [was] an offense particular
to the female sex," the general rule of couverture did not app]y.60
Generally, couverture meant that after marriage the woman became
civilly dead in law, a non-person. Courts could not hold her accoun-
table for her actions because, the theory ran, she always acted at
the direction and urging of her husband; she had no legal standing
except through her husband who was responsible for any and all of her
actions.b1 The Attorney General argued that couverture still applied
even in a bawdy house case where the wife owned the building and fur-
niture. "The authority to conduct the household remains in the
husband," he explained. 62

Judge Reuban A. Chapman began his decision by providing a
synopsis of couverture. He stressed the common law rule that couverture
excused the wife from punishment for "many crimes" because the law assu-
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med that she acted under her husband's compulsion. "He alone," the

court expounded, "is held responsible for such crimes."63  Husbands
bore the burden of punishment for crimes committed by their wives. So
too husbands in their position as head of the household bore the burden
of restraining their wives from committing crimes. Wood had the respon-
sibility to prevent his wife from running a brothel out of his household
even though she owned the property. This he failed to do and Chapman
upheld his conviction for keeping a bawdy house.54

A similar question of husband/wife arose in the 1915 Texas
case of Mrs. John Jackson v. State.65  Jackson was convicted of
keeping a disorderly house, appealed, and argued that as a married woman
she could nct be convicted of keeping even though she had entered the
lease and paid the rent. Her husband had authorized her to enter the
lease and furnished her money to pay the rent but she had control of
the bawdy house. In this case, the appellate court held her responsible
for her actions. Texas's statute specified that the "owner, lessee, or
tenant" stood 1iable for the offense of keeping, and Jackson had signed
the lease and was the tenant. Her status as a wife did not protect her
from prosecution and the court confirmed her conviction.

Questions about the owner/agent relationship in disorderiy
house cases arose in several other Texas cases although the issue
did arise in other states. In 1895, Jack Flynn had been indicted and
convicted of the statutory offense of "permitting a disorderly house
to be kept on the premises whereof he was owner" although he argued that
he did not own the property.s6 Fiynn attempted to overturn his
conviction on the grounds that he was an agent and not an owner. Fiynn
had rented the building to Minnie Clark with full knowledge that it
would be used as a house of prostitution, but Frank Gorman, not Flynn,
owned the building; therefore, the indictment attacked the wrong person.
Judge W. L. Davidson held Flynn to be an owner because the statute
directly specified that if one person owned the property but another had
"possession, charge, or control" of the property both persons could be
considered owners in prosecutions under the statute. Flynn could be con-
victed of being an owner under the statute and Texas's Court of Criminal
Appeals affirmed his conviction.
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But the same year the same court decided differently another

case also dealing with the owner/agent relationship. In Maggie Mitchel
v. State (1895), the relevant statute provided that "owner, lessee, or
tenant" was to be punished for keeping a disorderly house.67  Facts
showed that Lyda Ryan owned the building in Temple, Texas, and lived
nearby. Ryan collected the money from the house, "bought the beer,"

and saw to the business management of the house. A frequentor to the
house for "illicit purposes” testified that Mitchel visited the women
of the house and appeared to exercise some control and management. Con-
fusing the matter more, Mitchel testified that she was nothing more than
a "servant and employe" of Ryan's, working for twenty dollars a month.
Mitchel acknowledged that she did occasionally collect the rent for the
rooms but otherwise did not exercise any management or control over

the house. At trial, the court instructed the jury that if they found
Mitchel acted as if she owned the property then she could be held to be
the principle offender in the case. Mitchel's lawyer objected, arguing
that the statute specified only "owner, lessee, or tenant," but the
trial court overruled the objection and on the question of jury instruc-
tion Mitchel appealed.

Again, Judge Davidson wrote the opinion of the court. He feund
that the recent state legislature had changed the disorderly house
statute from allowing prosecution of all persons who kept the house
to permitting prosecutions only of the "owner, lessee, or tenant."
Judicial interpretation of such revision took the statute at face value;
the court assumed that the legislature knew what they were doing when
they changed the Taw and wanted to 1imit the law to owners, lessees,
and tenants. This limitation excluded servants from prosecution for
keeping a disorderly house; therefore, the Court of Criminal Appeals
overturned the jury's findings and remanded the case back to the trial
court.

The unevenness of the Flynn and Mitchel decisions provided ex-
amples to later defense lawyers on how to structure their appeals and
on what grounds tc appeal disorderly house cases. Flynn should have
argued and stressed his position as servant to beat the conviction of
keeping. Prosecutors had to choose carefully whom to prosecute if they
hoped to keep in line with the varying and variable rulings and statutory
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provisions.

Another issue that occasionally arose in disorderly house cases
was whether one woman resorting to a room in a building made the house
disorderly. The North Carolina case of State v. Augusta A. Evans (1845)68
dealt with this question. Evans lived by herself on the second floor
of a rooming house in Rowan County, North Carolina. Numerous residents
and witnesses of the boarding house said they saw men occasionally enter
Evans's room, but no witness could testify to any improper conduct.
Evans appealed her conviction for keeping a disorderly house on the
grounds that keeping a house included the idea of public use of a
building or room for indiscriminate acts of unchastity and that prose-
cution did not show she owned the building and "kept" a disorderly
house in it. Evans's defense admitted that perhaps she had enter-
tained men in her room, thereby committing adultery--Evans allegedly
being married--but asserted that the offense of keeping a disorderly
house had not been proven against her.

The North Carolina Supreme Court overturned the conviction and
the indictment. Chief Judge Thomas Ruffin held that the indictment
was sufficiently drawn to sustain the charge of keeping a disorderly
house but not a bawdy house. Bawdy houses were kept, he explained, for
the resort of persons of both sexes for immoral purposes. He continued,
"The residence of an unchaste woman--a single prostitute--does not
become a bawdy house because she may habitually admit one or many men to
an illicit cohabitation with her." Such a display of incontinence
the common law left to the spiritual courts to correct. 69 As a rule,
one woman living alone could not constitute a bawdy house, bawdy houses
meaning "the common habitation of prostitutes--a brothel." On the basis
of the facts before him, Ruffin found Evans to be nothing more than a
woman living quietly apart from her husband, no witness having establish-
ed any bad reputation or fact to her or any of her male visitors. Evans
may have been an adultress, but the state had to charge, try, and prove
that offense, not the keeping of a disorderly house as a bawdy house.

Another court in a similar case drove home the need to prove
"resort to" a house in order to designate the place as a bawdy house.
Maria Lambert, in Commonwealth v. Maria Lambert (1866), had been con-
victed of keeping a house of ill-fame because she had leased rooms to
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couples Tiving as man and wife though not legally married.’0

No other rooms were so leased nor did Lambert permit prostitutes to
ply their trade from her tenement. The Massachusetts Supreme Court
disagreed with the indictment and Lambert's conviction. Leasing the
room did not constitute the offense of keeping. The Massachusetts
statute under which the state prosecuted Lambert aimed to reduce the
number of places of public resort. The court in an unsigned decision
and quoting from an earlier tippling house case reaffirmed that "the
mischief which the statute seeks to prevent is the existence of such
places of resort with the temptations which they hold out and the
vices which they engender and encourage.“7] No cohabitation and no
individual woman Tiving in a room made a bawdy house. The common
resort for immoral purposes formed part of the use of the building as
a bawdy house.

Another case in this same vein came out of Michigan in 1889,
People v. Jennie Pinkerton.”’2  Pinkerton had been convicted of keeping
a house of il1-fame under a state statute and sentenced to the Detroit
House of Corrections. Judge James V. Campbell took the case as an
opportunity to stress the high court's duty to protect those wrongly
accused, tried, and convicted of criminal offenses. From the 1limited
recitation of facts in the case, the trial court and prosecution appeared
to have badly botched the case against Pinkerton, and Campbell went out
of his way to remind the lower court and prosecutor that Pinkerton was
entitled to a "fair trial" and "to be protected carefully against inva-
sions of legal right."73  He also emphasized that the statute in
question did not seek to curb unchastity but rather bawdy houses which
had an evil reputation in the neighborhood and which could be proven
by showing actual resort to the house for "lewd purposes" to the nui-
sance of the area. For Campbell, provable resort, a bad reputation,
and public nuisance made up the ingredients of a bawdy house, and no
house without these qualities could be reached by the law of disorderly
houses. The Michigan Supreme Court had no wish to protect such keepers,
but the court had a duty to protect the innocent.

The utter destruction of reputation that justly
reaches persons guilty of such an offense as is
charged is_reason why no_person should be con-

victed of it without” full legal proof. It is a
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charge which, if false, is a cruel one;

and while the law has no particular regard for
actual criminals, it protects, or shou?d pro-
tect, against false cﬁarges. 74
Only one person--one "was was in concert with the police"--actually
went to Pinkerton's house and Campbell threw out that evidence because
a house resorted to only once was not a bawdy house. Lacking further
proof, the evidence did not sustain the charge or the conviction.”5
Campbell upheld Pinkerton's appeal.

Just as the above cases can be described as instances when
keepers were not keepers, the following cases deal with disorderly
houses which were not disorderly. In Johnson County, Texas, in 1882,
C. L. McEThaney was convicted of keeping a disorderly house as a
common resort for prostitutes and vagabonds. 76 He owned a
saloon in Cleburn, Texas, which had two rooms. One room held a bar
and piano and the other tables and chairs. McElhaney sold a variety of
goods from the saloon such as whiskey, cigars, and ice. Women reputed
to be prostitutes frequented his saloon as did men "who had no resi-
dence, occupation, or visible means of support." Yet "a great many
good people" bought beer, liquor, and ice from the saloon, including
the may of Cleburn, who testified that he often bought drinks and
ice in the store and "never saw anything wrong there."’/  McElhaney
appealed his conviction arguing that the verdict was cortrary to the law
and evidence.

Jdudge Samuel A. Willson quoted the pertinent section of the
Texas disorderly house statute which defined a bawdy house as "one kept
Tor the purpese of public prostitution, or as a common resort for pros-
titutes and vagabonds." Not every house, Willson explained, became
disorderly under the statute. The house had to be “"kept for the purpose"
of prostitution, which McEThaney's house was not. McElhaney operated
a "legitimate business" from the house and not a bawdy house. Perhaps
he kept it as a disorderly tippling house but that was not charged.
McElhaney's saloon was neither a disorderly house nor kept as a resort
for prostitutes plying their trade, and Willson reversed and remanded
the case.’8

Another case involving a house of dubjous use that was not a
disorderly house came out of North Carolina in 1889. 1In State v.
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Calley, Calley had been indicted and convicted of both keeping a bawdy
house and keeping a disorderly house.’9 Witnesses' testimony proved
numerous instances of drunkenness at Calley's house as well as numer-
ous instances of sexual contact. Just one part of the facts read that
On one occasion, at night, a witness saw a man in the
house of the defendant in bed with one of her daughters;
that at that time the defendant was in a room, below
stairs; that at another time a witness went to the house
at night, got drunk on whiskey he did not get there,
and lay across a bed until 4 o'clock next morning, and
when he awoke he saw_a man in bed with_a daughter of

the defendant, and also a man in bed with herself, in
another room; . . . .

In his appeal Calley claimed the facts did not support the charge or the
conviction.

Judge John Merrimon found himself on the horns of a dilemma.

He could not accept Calley's behavior and management of her house as
totally harmless yet neither could he find grounds to support the
conviction. He had harse words for Calley: "the defendant was

guilty of reprehensible, vicious, and disgraceful conduct on repeated
occasions" which proved she was a "woman of loose morals." The evi-
dence proved Calley and her daughters to be "whorish persons," but her
behavior did not prove that she kept a bawdy house, which Merrimon
defined as a "house as a habitation for prostitutes." Frequent and
indiscriminate sexual encounters did not make Calley's house "a place
of common resort for prostitutes and lewd people of both sexes." Nor
was her house a disorderly house. Calley lived away from any town

and did not create a nuisance to any adjoining town or to the public.
Any people living in the neighborhood and any possible passersby saw
nothing and knew Tittle about Calley. The North Carolina Supreme Court
decided the trial court should have found Calley not guilty. The trial
court did not so instruct the jury and that was a reversible error.
Despite the proven behavior of Calley, her house was beyond the reach of
the law.

Yet another case involved a house that the courts tried to reach
but after an individual improperly used the property. The house in
question was used improperly; however, the impropriety was not its use as
a bawdy house (which was never doubted) but its burning by a mob.
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Phineas L. Ely v. Board of Supervisors of Niagara County (1867) confirm-

ed the fears Horace Wood expressed in his 1875 treatise The Law of
Nuisances.8!  Wood had sympathized with the outrage of local residents
over the presence of bawdy houses but he urged lawyers and prosecutors
to use the courts to abate the nuisance. Ely represented all the
reasons why Wood fearad mob action.

Maria Mocdy, who originally owned the buildings and who later
stepped out of the case with the court's permission, substituting Ely,
sued the county under an 1855 New York state statute which provided
for compensation for parties "whose property may be destroyed in con-
sequence of mobs or riots." On September 15, 1865, in Niagara City,

New York, Moody had lost two houses and all the furniture in the houses
because of the actions of "a mob or riot." However, Moody had not

lived up to one of the provisions of the statute since she had not in-
formed the sheriff of "any threat or attempt to destroy the property."32
The facts showed that Moody was not told of the damage to her property
until the burning was almost over. After she was informed of the fire,
the police took Moody into custody and held her in jail until the damage
was completed. The facts also showed that the police acted "in concert
with the rioters." Moody never denied that the house had been run as a
bawdy house and that she had run it for a number of years. Ely, acting
for Moody, sought to reinstate the trial court's verdict in Moody's
favor for $4,500 damages. The county had won at the appeals level,

and Ely appealed to the New York Supreme Court seeking a return to the
‘original decision.

In a unanimous decision, Judge William W. Scrugham wrote that
Moody's failure to provide notice of any threat or attempt against her
property did not void her claim. After notice to the proper officer,
he was supposed "to take all legal means to protect the property attack-
ed or threatened." But because Moody heard of the attack after it had
begun and was then confined, by the police, her duty to report the
attack was impossible, especially after the property's “total destruc-
tion."

Scrugham added more details of the case in his decision. At
trial, the county had tried to picture Moody's bawdy house as a "ren-
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dezvous of thieves, robbers, and murderers."83 The specific reason

for the mob action or riot also appeared. The night preceeding the riot,
"a resident and citizen of the town . . . in exercise of his duty as a
policeman" was murdered near the house, and the town's people, including
the rest of the police force, rioted.
TFhe county argued that it was not liable for the damages to
the houses because of a clause in the statute that negligence on the
injured party's part exempted the county from payment.84 But the
court turned down this argument. Keeping a bawdy house and allowing
disreputable people to congregate at the house was "criminal wickedness,"
Scrugham wrote, but keeping a bawdy house did not equal either careless-
ness or negligence in the sense intended by the 1855 statute. Bawdy
houses were nuisances and courts stood ready to abate the use of the
building as a nuisance. As the court said about this bawdy house,
"the destruction of the building and its furniture is not necessary
to its abatement, and is unlawful; so too, are riots and mobs."85
Scrugham, in dicta, then spoke of the law's responsibility to
protect property. Like Wood, Scrugham empathized with the hostile
indignation bawdy houses created in neighborhoods. Yet the indignation
did not justify unlawful acts against the property. And even if the
general public should become motivated toward violence against the
property, such violence should "be kept within lawful bounds by the
public authorities, whose duty it is to prevent all riots, and to
protect all property from injury . . . ." Just because Moody kept
a bawdy house in her property did not place the property "beyond the
pale of the law's protection by her detestable and criminal conduct

She_still had the right_to expect and to rely
1mB11c1t] .upon the Zzeal and ability of the proper
public officers to defend her house and_furniture
against the unlawful effects of an% public
indignation her evil practices might provoke. 86

A bawdy house was ent:“led to legal protection from mobs just like

any other kind of property. Moody's activities caused public indignation,

but this indignation if handled through legal channels would not have

led to the destruction of her property; therefore, she had not been
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careless or negligent with her property.

Ely provided an early judicial statement favoring police
"neutrality" in mob situations and demonstrated how far at least one
court would go to try to maintain order and protect property. Later
treatise writers, Wood included, cited Ely as proof of judicial interest
in both abating bawdy houses and preventing their destruction by mobs.87

* * *

The final body of case law does not deal with the criminal
offense of keeping a bawdy house or disorderly house or the standards
of who keeps and who to prosecute. A last section of cases comes out of
the civil law courts in equity in actions seeking to enjoin and abate
bawdy houses as common public nuisances. In these cases private
individuals sought civil courts to declare the houses and their use as
nuisances and to restrain them from further immoral use. Private
individuals brought these suits and bore the burden of proving
special damages beyond their neighbor's by the nuisance. As shown in
the previous chapter, the legal writers from Blackstone onward urged
criminal prosecutions of bawdy houses through the indictment process
rather than private actions through civil suits to make courts abate
nuisances. The criminal courts handled the overwhelming majority of
cases involving disorderly houses and bawdy houses, but occasionally
someone attempted a civil remedy seeking relief from a nuisance. However,
the scarcity of such suits in the nineteenth century is impressive in
showing the legal profession's dislike of such suits when juxtaposed
to the use of the civil remedy of the red light abatement acts of the
Progressive Era. Previous to the reform, most cases were decided in
the criminal courts, and after the reform most of the actions against
houses used for an immoral purpose took place in the civil courts in
equity.

America's earliest civil case enjoining a bawdy house arose from
Baltimore in 1857, Margaret Hamilton v. John Whitridge and others .88
The case came before the Maryland Supreme Court after the trial court
granted the prayer for injunction and the circuit court upheld the
injunction. Prefacing the Supreme Court's opinion, the Maryland re-
porter included the circuit court's opinion so that in Hamilton the
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two judicial levels of opinion can be seen. At the circuit level,

Judge William George Krebs presented the facts of the action and wrote
a lengthy opinion. The trial court had granted an injunction against
Hamilton restraining her from occupying and using a house at 5]
Frederick Street as a house of i1l fame. Plaintiffs sought to prevent
the establishment of a bawdy house in their neighborhood rather than close
down one already in operation; the suit wanted to prevent a prospective
use, not curtail a present one. One of the citizens aligned with
Whitridge in the suit owned and Tived next door to the house Hamilton
bought, 49 Frederick Street. Plaintiffs argued in brief to the circuit
court that they suffered from the nuisance in general with the rest of
the neighborhood but that "they will [also] be especially wronged and

injured . . . , and that [their property] will be greatly depreciated
and lessened in value . . . ."89  Further, the plaintiffs argued to

Krebs that their remedy at law was not adequate and they were "reme-
diless" against the nuisance unless Hamilton could be enjoined from
moving into the house.

In her response, Hamilton admitted she purchased 51 Frederick
Street and planned to occupy it and attacked the plaintiffs' standing
to bring the suit. Number 49 Frederick Street was owned by one of
the plaintiffs, Rezin Haslup, but the other three plaintiffs Tived
away from Frederick Street although they owned shops on the street.
To their allegation that she kept bawdy houses for a living and was a
reputed bawd herself, she declined to answer in order not to incriminate
herself.

Krebs, after reviewing both briefs, recounted the facts as he
saw them. Tc the above description he added that Haslup iived next
to the house Hamilton purchased with "his wife and three daughters aged,
respectively, fourteen, sixteen, and eighteen years." Krebs brought
to 1ight Hamilton's two convictions for keeping a bawdy house in June
and November of 1855 in Baltimore to show that she intended to turn the
Frederick Street address into a house of prostitution as well. Krebs
proved, to his satisfaction, that Hamilton wanted to create an
indictable public nuisance in the house, but did his court have "the
power, by injunction, to restrain her from doing 507"90
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To answer his own rhetorical question, Krebs turned to legal

treatises and case law, mostly British, on the question of the abatement
of nuisances although none of the cases dealt with a bawdy house. In
the end, Krebs answered yes, the nuisance of a bawdy house could be
abated and his court had the power to do just that.91 But in order

to reach his conclusion, he had to dispose of Hamilton's lawyer's argu-
ment that the suit sought not to abate a physical nuisance but to make
the court a "moral censor." In other words, Hamilton tried to argue
that a bawdy house was nota physical nuisance but a moral one. With this
argument, Krebs did not agree. He reminded Hamilton that the suit was
grounded not on the offense to the community's morals but on the law's
opposition to the business and the use of property she proposed. He
called the keeping of a bawdy house an "illegitimate employment and a
public nuisance."92 Her immoral use of the property depreciated the
value of the plaintiffs' property which was the cause of the action

to prevent her move. Krebs stated that he could find no basis or author-
ity which divided actions against physical nuisances, which courts

could abate, from moral nuisances, which courts could not abate.

Actions in equity against bawdy houses as nuisances could be success-

ful if the injured party showed special damages, as Whitridge and others
had done, and Krebs continued the injunction against Hamilton.

Hamilton continued up the appeals ladder from Krebs's circuit
court to the Maryland Supreme Court. At this level, Hamilton's lawyer
argued first that no proof existed that she was going to keep a bawdy
house in the building. Second, even if she was going to keep a bawdy
house there, the court's issuance of an injunction at the urging of
the private parties was the wrong judicial response. The trial court
should have waited for the exhaustion of criminal proceedings because
the remedy was at law and not in equity. Third, a private remedy for
the nuisance was incorrectly sought because the nuisance was not a
physical nuisance nor did it result in the loss of "the physical enjoy-
ment of the comfort or the tenements of the complainants."93 Whit-
ridge did not submit a brief to the Maryland high court.

Judge William Hallam Tuck, writing for an unanimous Supreme
Court, agreed with the description of facts as presented by Krebs in
the Tower court and agreed that Hamilton was preparing to open a bawdy
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house in the building. That ruling, however, still left the question
of whether equity courts in America had the power to issue such injunc-
tions against nuisances which deprived persons of the enjoyment of their
property and lessened that property's value. Tuck reviewed the differ-
ence between an indictment at common law in the criminal courts and the
position of equity to effect a remedy when the injury complained of
was not adequately covered by the indictment process. In Hamilton,
Whitridge did not want Hamilton to open a bawdy house and Tuck ruled
that equity courts could both prevent and remedy evils to a person's
property.94

On this ground, Tuck could have ended his decision and upheld
the injunction, but he continued, in dicta, to drive home the concept
of the use of equity to abate and prevent bawdy houses. In particular,
Tuck spoke to defense's suggestion of a difference between physical
and moral nuisances and the equity court's ability to reach physical
nuisances and their supposed inability to affect moral nuisances.
Tuck's own words best reveal his opinion on such a proposition:

. . . it would be strange, indeed, if when the court's
powers invoke for the profect1on and enjoyment of
property, and may be rightfully exercised for that
purpose, its arm should be paralyzed b{ the mere
circumstance that, in_the exercixe of this juris- .
diction, it might incidentally be performing the functions
of a moral cenSor, by suppressing a shock1n%,v1ce
denounced b{ law, and amenable to its penaliies from
the earliest times. And if, the authorities show, the
court may interfere when the physical senses are
offended, the comfort of 1ife destroyed, or health
impaired, these alone being _the basis of the juris-
diction, the present complaintants, . . . , shou
not be disappointed mere { because the effect of the
rocess will be tv Qrotec their families from the moral
aint of such an establishment as the appellant proposes
to open in their immediate vicinity. 95
Maryland's Supreme Court affirmed the decision of the lower courts
and continued the injunction against Hamilton.

The right of equity courts to take cognizance over private
actions against the nuisance of bawdy houses was Hamilton's contri-
bution. It set the rule and provided the precedent for the law and
private individuals, but Tawyers and private individuals never used the
process of actions in equity with much frequency and twenty-seven

years after Hamilton the New York Supreme Court held just the opposite--
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that courts of equity could not enjoin and restrain bawdy houses.

Jacob Anderson v. Eunice J. Doty (1884) arose out of Rochester, New
York, with Anderson alleging damage to his property by a decreased
property value and a poorer class of renters. He also sought money
damages in the sum of $3,000.96  Judge william Rumsey wrote the majority
opinion for a split court. He was swayed by Doty's arguments that for an
equity court to act a nuisance had to be a physical, present nuisance.
In particular, Rumsey placed great weight on Anderson's failure to
allege bothersome noise, physical discomfort, or tangible injury to
his property. Anderson had complained of “"consequential®™ injury from
people avoiding the house, and because he had to show he was injured
beyond his neighbors by "some sensible physical discomfort or visible
injury to property."97  Physical damage to property had to be proven
before an action to abate could be sustained. Furthermore, Rumsey
equated the keeping of a bawdy house with a crime. Courts of equity
were not “"proper tribunals" to control crime. Rumsey, a bit naively,
wrote that if Anderson and "all persons aggrieved by the existence of
such places” would use the criminal courts, "the law would be promptly
and vigorously enforced."98 Use the criminal law, he urged, because
the civil courts in equity could not abate the nuisance.

Judge George Baker disagreed and read his fellow judges and
Tegal audience the Taw of nuisance applied against bawdy houses. Citing
Hamilton, Baker held that Anderson was entitled to equitable relief
and that Anderson's alleged injuries did not have to be physical,
sensible damages. The Toss of property value and rentors was enough.
Baker also believed that cash damages of $3,000 should have been award-
ed. 99 Rumsey and the court overturned the trial court's injunction
against Doty that Baker wanted to see continued. Anderson threw the
viability of nuisance actions in doubt.

Another New York case seven years later overruled the Anderson
decision and brought New York's case law principles in line with main-
stream thinking on civil suits seeking injunctions and on the use of
property. The 1891 case of John P. Cranford et al. v. Martin D. Tyrell
presented the New York Supreme Court with a similar case situation as
Anderson. 100 Cranford sought to restrain Tyrell from running a bawdy
house in his property and to recover damages caused by the nuisance.
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Judge John C. Grey recited the standard rule--the standard of special

damages--that in order to support a private suit substantial injury had
to be shown from a nuisance. Public authorities saw to the termination
of such nuisances through the criminal law. Grey then spent a few
minutes on the just use of property and when courts could interfere with
private property. Clearly Grey hoped property would be used wisely
and Tegally. He wrote, "One who uses his property lawfully and
reasonably, . . . can do injury to nobody." As a general rule the

Taw could not interfere with anyone's enjoyment of his property if the
individual did not "invade the legal rights of his neighbor." But if
his use rendered neighbor's property "uncomfortable" or damaged the
neighbor's health, a private action could be supported in a civil
court. 101 Tyrell operated a common nuisance which sufficiently
affected Cranford's property to show special damages. Therefore,
Cranford deserved the injunction, and Grey overturned the 1884
Anderson decision.

Occasionally persons became frustrated with the criminal law,
even when it acted, and they initiated civil suits against bawdy houses
and their keepers. The controversy involved in one of these suits
reached the Texas Supreme Court in 1884, G. B. Marsan v. A. F. French.102
French owned a lot and house in Galveston, Texas, which he had acquired
in 1873 and where he lived with his wife, three small children, and
his wife's five sisters. Marsan bought the lot next door in 1878 and
built three houses on the property, "all built close to each other,
without yard room, and in close proximity to [French] which he rented
to prostitutes to ply their trade." Such buildings were known as
"cribs," small poorly built houses rented at high rates to prostitutes.
French had filed numerous criminal complaints against the tenants of
the buildings, and the Galveston county prosecutor had charged and tried
the tenants for keeping bawdy houses. But instead of closing down the
houses, the defendants pleaded guilty, paid their fines, and went back
to their work. Marsan took no action to stop the use of his property
for prostitution. French did not want the women in the cribs to pay
their fines and go back to work; he wanted the houses closed and the
women in the cribs to move away and take their nuisance with them.
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French then tried the civil side of the law, and at trial Judge

William H. Stewart granted the request for the injunction and
awarded French $1,000 in damages.

Marsan appealed and Judge John W. Stanton, for a unanimous Texas
Supreme Court, upheld the lower court's action as a just use of equi-
table relief.103 Marsan had permitted his property to be improperly
managed thereby injurying the rights of a neighbor, and for that
reason Stanton let the injunction stand against the property. French
shut off Marsan's possible argument of trying the criminal Taw instead
of the civil law, and once it became clear that Marsan would not stop
the immoral use of the property French's suit was justified as a
remedy against the nuisance.

Confusion reigned in a Washington state case which provided a
mix of criminal procedure against keeping a bawdy house, civil pro-
cedure against the nuisance of a bawdy housss znd some creative police
administration by the local sheriff. Washington's Supremé Court
sorted out the case of Mary E. Coffer alias Mollie Rosencrans v.
Territory of Washington in 1890.104  An exasperated Chief Judge Thomas
J. Anders noted in his decision "This case is sui _generis." It was in
Tacoma, Washington, in October 1888 when Coffer rented a house to Nettie
Parnell. W. H. Snell, prosecuting attorney for the territory, initiated
a criminal indictment against Parnell for maintaining a nuisance by
keeping a house of i11 fame. At this point the territorial court direc-
ted the sheriff of the county to abate the nuisance, a civil remedy.

The territory's criminal action did not involve Coffer who, after Parnell
left the area, assumed control of the property. The sheriff did not
immediately obey the court's request to abate the nuisance, but

five months later, in March 1889, the sheriff “"placed a keeper in the
house without the consent and against the will of the owner thereof."
The sheriff left the keeper on the premises until late April at a cost
of five dollars a day to Coffer who still had not been charged with any
crime. In May the sheriff filed an affidavit to the court saying that
his investigations showed that Coffer continued the nuisance begun by
Parnell so he, the sheriff, set into action the court's request for an
abatement of the nuisance. Snell, in May 1889, went to court seeking
an execution of the abatement order and $514 in damages from Coffer
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for the expenses incurred in keeping her property from being used

as a house of prostitution. Coffer lost at trial and appealed.

Judge Anders wanted nothing to do with the whole unfortuante
affair, but he began by saying that the only allegations against Coffer
were in the sheriff's affidavit and “that was manifestly insufficient
in law to warrant the subsequent action of the court."105  The
sheriff's motivation fooled no one; he wanted to obtain a court order
to regain his expenses from Coffer for a nuisance carried on by
Pariie1l whom the sheriff failed to abate in the first place. The
sheriff's keeper amounted to nothing more than a trespasser, Anders
argued, and he delivered a first-year law-school lecture on the differ-
ence between a criminal indictment against a bawdy house and a civil
suit to enjoin a nuisance. In either case, the sheriff's and the court's
actions had to conform to law. Coffer may have continued to run a
bawdy house from the premises, but the legal actions were against Par-
nell and enforcement should have never been tried against Coffer.106
Anders upheld Coffer's demurre and objection to the whole proceeding
and reversed the Tower court's orders against Coffer.

Coffer showed the troubles that local police and judges and courts
and prosecutors could get'themse1ves into when acting against the dis-
orderly house of bawdy houses. But Coffer was an exception and by the
end of the century private individuals were successfully using the equity
courts to close down bawdy houses in their neighborhoods. Two cases
demonstrate the sorts of situation from which persons sought relief.

In N. J. Blagen v. R. C. Smith (1899), Blagen sought to enjoin Smith
from operating houses as prostitutes' cribs in Portland, Oregon.107
Blagen owned a four-story building worth $8,000 which, he argued,
depreciated in value due to the operation of the cribs diagonally

across from the building. He asserted that the depreciated value showed
special damages entitling him to equitable relief and an injunction to
abate the nuisance in Smith's buildings. Smith countered that he, too,
had an investment to protect in the buildings in question. He had spent
$5,000 to repair the buildings, and the only way he could recoup his
investment was to keep the houses rented. Smith denied he rented the
houses for im.oral purposes; he rented them to "any person who might
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wish to rent them." He further admitted that "they were cheap" and

purposely so because they were located next to wharves on the Willamette
River which commonly flooded. Smith argued that no one except "the
poorest class of people" would use the buildings as a residence and
that the area was removed from the city center and was infrequently
traveled, especially by ladies. The trial court granted a temporary
injunction pending trial where Blagen produced evidence to show that

in spite of the temporary injunction, "five or six Japanese prostitutes
had moved into the buildings."108 Further, the trial court found
that Blagen's building did not suffer any injuries beyond those

of his neighbors since the whole area was a semi-vice district called
the Whitechapel district. Within the district, the court located fif-
teen saloons and twenty-eight other cribs. Blagen lost his motion

for a permanent injunction and appealed.

For a unanimous Supreme Court, Judge Frank A. Moore reviewed
private nuisance actions in Oregon's law and nuisance actions generally,
relying on Wood's Law of Nuisances!O%  to show bawdy houses as a
type of nuisance. Blagen was entitled to relief, said the Oregon
court, even though his business and property were within such a dis-
trict. Moore hypothetically suggested that if the Taw could not reach
a bawdy house in a district, then a bawdy house and a church might
exist side by side. Rhetorically he asked,

If it were possible for such a thing to exist

unmolested in a civilized commun1t¥, what measure

of damages in an action_at law_would compensate

outraged decency, dispel the blush of shame_that

flashés the modest cheek of_virtue, or still the
conscience of those who would worsﬁ1p in a sanc-

tuary that was maintained in the least degree by mone%
collected as indemnity from the maintenance of a brot E]ilo

But no need to worry, Moore held, because all city property was damaged
by the presence of bawdy houses, and if a person's property was so close
to a public nuisance to injure the enjoyment of the property that
property owner was entitled to an injunction. Smith's use of his
property for cribs damaged Blagen's building enough to support the
action for relief. Moore overturned the trial court's finding

and granted the permanent injunction.



133

A last case varied the fact situation from Blagen, but the legal
thinking on private nuisance actions remained consistent. In another
Washington case, E. Dempsie v. F. L. 0. Darling et al. (1905), Judge
Ralph 0. Dunbar for the Supreme Court overturned a trial court's
decision denying an injunction.i1l Dempsie did not own a house or
a building for Darling's bawdy house on the second and third floors of
an adjoining building to damage. Rather, Dempsie owned a vacant lot
next to Darling's bawdy house. In a prospective statement, Dempsie
feared that any building he might put up on the Tot would be hurt by
falling property values because of the continuing presence of the nui-
sance of a bawdy house. On this ground, Dempsie sought an injunction.
Darling demurred, arguing a technicality that the complaint failed to
"state facts sufficiently to constitute a cause of action." The local
court sustained Darling's demurrer and Dempsie appealed.

Judge Dunbar struck down the trial court's determination of the
complaint and denied that Dempsie's argument of future damages was too
"remote and speculative."112 Dunbar believed it unreasonable to deny
legal action until Dempsie had gone to the expense of constructing a
building and advertising for renters. Dempsie's right to enjoy his
property "without hindrance through the operation of a nuisance"
need not be denied until he built on the land. Darling's operation of
a bawdy house from the next building fulfilled the court's usual require-
ment of evidence of immediate injury to the property, Dunbar noted.

The nuisance of bawdy houses were different from other nuisances and
courts could relax their standards of evidence a bit to control the
evil. Bawdy houses were

. e degrading, immoral, indecent, and always under
ban of the law, and courfs ought not be too exacting
with citizens who are ask1n%sre11ef from such

impositions upon their righ 113

Dunbar and his fellow judges decided Dempsie deserved the injunction
and overturned the trial court's denial of an equitable relief.
* * *
Out of this long series of case law comes a feeling of trial

courts, appeals courts, and prosecutors not being confident when they
dealt with disorderly house/bawdy house cases regardless of whether the
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case invoived a criminal indictment or a civil nuisance action. Trea-

tise writers wrote with clarity and precision on disorderly houses,

but judges, prosecutors, state appeals judges argued and wrote about
real litigations involving conflicting parties, and the whole

area of disorderly house law appeared far less clear cut. In some
cases the treatise writers reflected the case law, as with the judi-
cial determination that a house need not be kept for gain or that

the keeper of a bawdy house was the person who held him/herself out to
the world as such. At other times, the case law followed the received
legal traditions. Throughout the period, courts, reflecting Hawkins's
influence, considered bawdy houses nuisances because of the threat they
posed to the community by the congregating of dissolute and vagrant
persons who tended to endanger the community and undermine its morals.
But despite the legal treatise writers' disapproval of private nuisance
actions, persons sought equitable relief more and more as the nineteenth

century ended, and the courts, if not the doctrinal writings, allowed
the actions to stand.114

The Progressive moral reformers were wrong when they said that
the use of law against property used to house prostitutes did not work.
The law worked but it worked within its own environment and traditions
and within its own constraints. Reformers wanted an overnight change
in the law to close down bawdy houses speedily and effectively.

They achieved their goal by grafting on to the law the red light
abatement acts which substantially changed the law's approach to
property used for immoral purposes. Through legal writings and

through the evolving principles from cases, the Taw of disorderly
houses may have changed enough on its own to quiet the purity reformers’
moral indignation at the law's apparent slowness and over-technicality.
But the red light abatement acts shortcircuited any such development.
And they broke the chain of principles, treatises, and case law that
had composed the law of disorderly houses which separated the disorderly
house law of the nineteenth century from the disorderly house law of
the twentieth century.
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Notes

]A_few of the most ijmportant works are, in alphabetical order:

Charles Fisk Beach, Commentaries on the_Law of In unctions, As Deter-
ined_by the Courts and Statutes of England and the United States
2 vols., Albany; H. B. Parsons, 1895); Joel Prentiss B1sho? Commen-
faries on the Criminal Law (2 vols., Boston: Little, Brown 856-1858,
lus ed1t1onsA; Thomas M. Cooley, A_Treatise on the Constitutional
imitations Which Rest Upon the [eg1s]at1ve ower of the States of the
American Union (Boston: "Little, Brown, 1869); Nathan Dane, A General
Abrld?eme t and Digest of American Law (Boston:_ Cummings, Hil]jard &
Co., 1823); John F, Dillon, The Law of U"161R31 Corporations (New York:
James Cockcroft & Co., 1873); James L, High Treatise on the Law of
Injunctions (Chicago: Ca]]aEhan and Co., 1905,, h editign); Howard

. Joyce, A TreatiSe on the Laws Relating to Injunctions (3'vols., Al-
bany;" Matthew Render_& Co., 1909); James Kent, Commentaries on American
Law (Ph1]qde1ph1a: Blackstone Pu 11sh1nﬂ Co., 1826-1830); Joseph_Story,
Commentaries on the Constitution of the United_States: with a preliminary
review of the constitutional history of the colonies and states, before
the_adoption of the Constitution (Boston: C. C. Little and J. Brown

333, second edition, 1851); Christopher G. Tiedeman, A Treatise on the
L1m1fqt1ons of Police Power in the United States considered from both
a Civil and Criminal Standpoint (St. Louis: The F. H. Thomas Law Book
Co., 18869; Horace G. Wood, A Practical Treatise on_the Law of Nui-
sances, in their Various Forms; including Remedies Therefor at Law and
in Equity (Albany: John D. Parsons, Jr., 1875). For a comg]ete Tisting
of the legal treatises consulted, see the bibliography. Although the
charge in"the cases reviewed is one of keeping a disorderly house,

my résearch focus is on those disorderly housé cases which deal with
bawdy houses.

. 2Rare]y was the case of a court of original jurisdiction, the
trial_court, reported. Usually ine rerson convicted of keeping a dis-
order1¥house did not appeal their convictions. Instead, the¥ paid
their Tines, perhaps served a month or two in_the county jail, and
went back to work unti] indicted again. So although a good many cases
did not make i1t up to the appeals Tevel, those casés were typical of
the majority_of disorderly house cases. . .

Not all ap%ea]s disorderly house cases can be_reviewed in the
body of this chapter. For a listing of ail disorderly house cases with
an emphasis on bawdy houses, see the appendix at the end of the chapter.

3Commonwea]th v. Reuben Harrington, 3 Pick. (20 Mass.) 26 (1825).

4Ibid., p.. 27. The case lists Harrin%ton's attorney's last name,
Dunlap, who used two Massachusetts case citations and four English cases

in his brief.

5Commonwea]th v. Harrington, p. 29.

6Ibid., pp. 29-31. parker discussed four cases in his decision,
all English.

"ynited States v. Jacob Dixon, 4 Cranch C. C, (4 Dist, of Col.)

107 1830?. For other cases arising out of the District of Columbia
see United States v. Charles Columbils, 5 Cranch C. C. {5 Dist. of Coi,)
304 (1837); United States v. Coulter, 1 Cranch C. C. (1 Dist. of Col.
203 (1804); United States v. Henry Grey, 2 Cranch, C. C. 675, 26 Fed.
Cases, no. 15,251 (18 6?',Un1ted tates_v. Harri t and Henrietta Jour-
dine, 4 Cranch_C. C. (4 Dist. of Co].? 338 (1832); United States v.
Adam Lindsay, 1 Cranch C. C. (1 Dist, of Cgl.) 2 5 (1805); Unite
States v, Saily McDowell, 4 Cranch C. C. (4 Dist. of Co .z 423 (1834);
nited States v. Priscy Railor, 4 Cranch'C. C, (4Dist. of Col.) 372

1833); United States "“v. W. Prout, 1 Cranch C. C. (1 Dist. of Co!.%
03 (18 4?' nited States v. Polly Rollinson, 2 Cranch C. C. (2 Djst.
of Col.) 13 (1810); United States’v. Jemima Stevens, 4 Cranch C, C.,
Fed. Cases, no. 16, 391 (1833); United States v. Eliza Warner, 4
Cranch C. C. ?4 Dist. of Col.) 342 (1833). These cases dealt with pro-
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secutions of taverns as disorderly house for selling liquor on Sunday,
for selling to slaves and negroes, and hold1ng the admissibility of
general reputation of the hotise at trial in the District.

8Um‘ted States v. dJacob Dixon, p. 109 and the next quote,
Act of 1797, c. 110, sec. 2.

9Cranch cited no American or English case or treatise.

. ,]OUnited States v. Jacob Dixon, p. 113. Compare this quote
with William_Hawkins's A Treatise of the Please of_the Crown KLondon:
. Sayer, 1724-1726, reprinted New York: Arno, 1972), 196. bawdy

house”’ fell to the cognizance of the common law .

not only in respect of its endanger1ng the Public Peace

b{ drawing together dissolute and debauched Persons, bu

also in réspect of its apparent Tendencg to corrupt the

wangﬁggsof oth Sexes, by such an open Profession of

ew .
Like the definition of prostitution, Cranch's inclusjon of the

need for lucre or gain was event a]]g dropped. See text below and
State v. D. Bailey, 21 N.H. 343 (1850).

1
(1846).

12

Woodruff Cadwell v. State of Connecticut, 17 Conn. 467

The other
"bawdy house® in th
important writer th
levant.

13

oints of contention was the meaning of the term
1%?? statute and_the testimony of another less
r

p
e
a ord which defense tried to dismiss as irre-

n

Cadwell v. State, pp. 470-471.

. 14Ibid., p. 471. For the state statute, see Statutes of Connec-
ticut of 1845, ¢. 20. p. 22. _No work exists comﬁar1ng the dates when
states began fo,pass disorderly house statutes though™Connecticut's is
one of the earliest I know of.

Vcadwell v. State, p. 472.

167144,

]7State of {owa . Hand, 7 Iowa 411 (1858) and State v.
Lyon, 39 Iowa 379 1874¥.

]8State v. Hand, p. 412. Hand is the appellant although the
case name is not reversed as is standard practice.

P1bid., p. 413.

,ZOState v. Lyon. 39 Iowa 379 (1874)._ Lyon won because of the
exclusion of general repution and Iowa appealed.

Z]State v, Lgon, p. 380. To stay on the focus of Hand and Lyon,
some case law will be skipped over. The more interesting of the cases
will be annotated_here and see the a%Rend]x for cases between the
%ears 1858 and 1874 for the rest of the disorderly house and bqde

ouse cases to reach the appeals level. One interesting pre-Civi
War case arose out of_Texas in 1858, Charles SteRhanes v. State, 21
Texas 194. The appeal came from Harris County which included Houston
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and_struck down an_indictment char%ing Stephanes with keeping a disor-
derly house "by allowing and permitting great numbers of drunken negroes
to congregate and use indecent language, and entertaining them to the
reat annoyance, etc." For other cases, see State v. Laura Main, 3]
onn. 572 18631 ipvolved indictment difficulties; State v. John
ley, 45 N.H. 466 (1864), underlined the idea that houses have to be

ex1s,1ng in fact_and not _merely bg reputation; Cora Morris v. State
combined with Mollie Williams v. State, 38 Texas 604 (1873), he]d.tﬁat
the reputation of a house in a commun1fy was sufficient to prove its
use in direct contradiction of previous cases and Lyon a year later.
Two other Texas cases with indicting_problems that reached_only the
exas Court of Appeals level were_Helen Blgbx . State, 5 Tex. App. 101
1878) and Kate Lowe v. State, 4 Tex. App. 3% (i878).

Usually disorderly houses and bawdy houses are thought_of as a
house gr bu11d1n?. But not exc]us1ve1x so in law. _For example, in the
case of Bill Killman v. State, 2 Tex. App._ 222 £1877), the Texas A%peals
Court held that a tent could be a d1sorder1¥ house kept for prostitution.
Another ex mg]e would be Charles Trac¥ v. State, 42 Tex. Cr, R, 494,

61 SW 127 (1901) where the Texas Court of Criminal Appeals held a wagon
to be a disorderly house., Tracy hired women by the month to travel with
him by hack and wagon. He received part of their income from prosti-
tution carried on from the wagon.

22State of Maine v. Joseph E. Boardman, 64 Me. 523 (1874).

231bid., p. 526. Both defense and the state submitted briefs
to the court which the reporter synopsized on pp. 526-258.

24State v. Boardman, p. 529.

25Ibid., p. 530., Dickerson distin%uished Boardman from Cadwell
v. State, 17 Conn. 467 (1846) which held that it was negessar¥ to _prove
the house and that it was so in fact. Board-
ping the need for reputation and focusing
se Of the house as a bawdy house.

the general reputation of
man Jimited Cadwell by drop
solely on the fact of the u

o}lowing Boardman, see Thomas Henson v. State of Maryland,

62 Md, 231 (1884); Ann Handy v. State, 63 Miss. 207 (1885); State v.
Egngﬁ1g§§,(]goggn%. 194, 39 Pac. 93 ?1895); and M. N. Bass’v. State,

Cases in conflict with Boardman, see William C. Drake v. State,
14 Neb. 535, 17 NW 117 (1883); Sara v. State, 22 Tex. App. 639, 3 SW
339 21887 ; H. A. Spraﬂue V. ﬁtate, 44 Sy 873 (1898 ; Minnie Wimberly
v. State, 53 Tex: Cr. R, 11, 108 SW 384" (1908).

For_other cases_touching on Boardman iSsues, see Ed Harkey v.
State, 33 Tox. Cro R 100, 24 %w 291018

94); Kate Gamel v. State 1
& W 657 igess

Tex. AEp. 357, 17°SW 158 (1886); L. Ahr v.
0

James Forbes v. State, 35 Tex. d

1895?; I. Golden

ate, 31,5
‘ 29 SW 784 (

r. R.
v. State, 34 Tex. Cr. R._143, 29 SW 779 ]8952; T. F. Brady v. State,
57 S? 647 ?1900§; and Dolly Owens v. Staée, 53 Tex. Cr. R.yl, 108 SW
379 (1908).
27

State v. Bailey, 21 N.H. 343 (1850).

288e11 cited three English cases, five English treatises, and two
Massachusetts cases in proving d1sorderiy houses nuisances at common Taw.

23State v. Bailey, p. 345.

] 3state of Iowa v. Hand, 7 Iowa 411 (1858?. One of the few law
review articles to cover the offense of disorderly houses, see "What
Constitutes  Keepjng _A House of I11-Fame," Criminal Law ﬁagaz1ne and
Reporter, 7 (1886).°117.
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3]James Couch v. State, 24 Tex. 557 (1859).
%21hid., p. 558.
33

Ibid., p. 559.

3?Neither Couch's lawyers_nor Judge Roberts cited any case law
or treatise in their writings. The case™is void of anl citation to
any precedent or previous thinking in the question of keeping in dis-
orderly house cases.

. $state v. M'Gregor, 41 N.H. 407 (1860). The facts of the case
include a verbatim copy of the Hillsborough indictment.

36State v. M'Gregor, p. 410.

7 1bid., p. #11.

Bipid., 412

P1pig., 413.

40Har;wood v. People, 26 N.Y. (Court of Appeals) 190 (1863). The
case arose in Syracuse.

4]Ibid., p. 192. Judge Henry E. Davis wrote the opinion.

~ %24i174anm Allen v. State, 15_Tex. App.. 320 (1884), in the same
vein, see John Burton v. State, 16 Tex. App. 156 (1883).

43AHen v. State, p. 323. For Hand see State v. Hand, 7 Iowa
411 (1858) and above.

. ?4State v. Clara Hull, 18 R.I. 207 (1893). Hull kept the house
in Providence.

45State v. Hull, p. 208, Ti]linghast cited cases from across
the country and probably reflects the influence of the_changed 1eEa1
pedagog¥ in the_regional reporter systems. With the_rise of the Lang-
del1 method of legal training begun at Harvard in 1870 and his case
method used to train lawyers, a national system of reporting appellate
cases developed monopolized Ey the West Publishing Company.~ Tillinghast
used the new legal finding aids and cases--or one of his clerks did=-

and wrote for a national audience while deciding a case of local concern.

46For example, Ti]]inghast cited State v. Boardman, 64 Me. 523
(1874) and State v. Lyon, 35 Iowa 379 (1874?.

4gtate v. Hand, 7 Iowa 411 (1858).

. |48Hu11's attorney tried a variety_of arguments to cover his
client's case. He argued for a new trial on the grounds that the %rose-
cutor's closing remarks so preﬂud1ced that jury that Hull's r1ght 0 a
fair trial was compromised. The prosecutor argued that Hull, by not.
taking the stand in her own defense but instead choosing to remain si-
Tent, tacitly concurred with the charges against her, This statement
influenced Tillinghast too, and he woiuld not allow it to stand.
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It was the defendant's griveled?e as well as right, not only
to remain silent herself, put also not to offer any testimony
in her defense, but to_rely on the presumption of Innocence
which obtained in her favor, and the insufficiency of the
evidence produced by the State to convict her (pp. 211-272).

In other words, just because Hull was charged with keeping a bawdy house
did not mean she lost her rights against self-incrimination. The state
had to prove her guilty, she’did not_have to prove her innocence. Pro-
secutors prove your charge, said Tjllinghast, because the appeals courts
stood ready to sgg?grt a defendant s right to presumption of innocence.

. Despite Tillinghast's decision, his writing did not_reach ev rg
Jjudge, court, and state; see Mrs. E, J. Daily v. ~State, 55 SW 823 ?1 00)
which admitted the bad reputation of the keeper.

49Anna J. Clementine v. State of Missouri, 14 Mo. 112 (1851).

0rpig.

Tibid., p. 113.

S2Commonwealth v. Timothy Kimball, 7 Grey (73 Mass;) 328 (1856).
Se fo]}ow1ng Kimball, Commonwealth v. Edward Gannett, 1 Allen (83 Mass.)
/ ?1861 and” the admission of a_cgnversation, see Commonwealth Joseph
A. Harwood, 4 Grey (70 Mass.) 41 (1855)-

5300mmonwea]th v. Kimball, p. 330. The influence of Hawkins's
Pleas of the Crown on American law of disorderly houses can be seen
again in Kimball. Judge Bigelow later in the decision paraphrased

Hawkins.
The nuisance [of bawdy houses] consists in drawing
together dissolute persons engaged in unlaw practices,
thegeby e?ganger1ng the publiC peace, and corrupting
ood morals. .
?ompare withQWilliam Hawkins, A Treatise of the Pleas of the_Crown
London: E. Sayer, 1724-1726, repreinted New York: Arno, 1972), 196.

54Mary Sylvester v. State, 42 Tex. 496 (1875).

ibid., p. 497.

56Gou]d went on to underline a minor point of law. Sylvester
argued that "she Tived qu1et1K, peaceable 1ife, and that there was no
noise or disturbances at the house." No matter, "d1sorder1% referred
not how peaceably a house was kept but the immoral use of the property
to house prostitutes.

%7sparks.y. State, 59 Ala, 82 (1877) and Tomey v. State
a. 9] ?1877E

60 Al - See also Harriet Perry et al. v. State of,Neﬁrqska,
37 Neb. 623, 56 NW 315 (1893), the “et al." was another defendant in
the case, Maria Longscrew.

§8On1¥ a few cases focus on the admissibility of the general
reputation ot frequentors of bawdy houses and they ag%eared n the early

to mid-nzneteenth centur ee Benjamin Brooks v, ate of Tennessee,

2 Yerg. 10 Tenn.) 482 é¥é3] ; United States v. Jemima Stevens, 4
Cranch C. C. 341, 27 Fed. ?ases no. 16, 351 g;833 and Commonwealth v.
Joseph A. Harwood, 4 Grey (70 Mass.) 4i (185 .

59Commonwea]th v. Wood, p. 227.

%01bid., p. 227.
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6]Trus’cs developed--or rather were manufactured by lawyers--
as a means for marvied women to continue to hold separate property.
Yet even in an equitable trust, the woman needed a male trustee even
if it was only a technicality.

62COmmonwealth v. Wood, p. 227.

831bid., p. 228.

64Massachusetts had recently passed a married women's property
act and defense argued that the state statute had changed the common
law rule of couverture. No so, Chapman ruled. It did'not "take away
his power to regulate his household so far as to prevent his wife from
committing this offense, or relieve him from responsibility [to stop
her businéss] if 1t is committed." For another case of husband/wife,
see A. W. Willis v. State, 34 Tex. Cr. R. 148, 29 SW 787 (1895).

A variation of this case_can be found in Mrs. R. Cook v. State,
42 Tex. Cr. R._539, 61 SW 307 ?1901), where a mother beat a convictign
for keeping--although she exercised some control over the house, invi-
ted men there, paid the property’'s taxes, lived in one room, and was
herself a prostitute--because her dayghter held the lease to the house
and the state statute specified the "oOwner, lessee, and tenant."

SMrs. John Jackson v. State, 77 Tex. Cr. R, 483, 179 SW.711

6
&1915%. for similar cases_see Rabb v, ?tate, i3Sk 10060 (1890) and
rs. E. Morse v. State, 47 SW 989 (1898).

%6 Jack Flynn v. State, 35 Tex. Cr, R. 220, 32 SW.104] (1895).
Texas disorderly house cases holds a ¥r0m1nent pesition_in the case law
of the late nineteenth and early twentieth centuryes. The treatises
reflected this prominence of Tekas case law.

% Maggie Mitchel v. State, 34 Tex. Cr..R. 311, 30 SW 810 (1895).
For related cases, see Lou Lamarv. State, 30 Tex. App. 693, 18 SW 788
glsgzﬁ- Kb Stratton v. State. 44 SW 506 (1858); John Carlton v. State.
1 SW 213 (1899); Wili Humphries v. State, 68 SW 681 (1902).

68State v. Augusta A. Evans, 27 N.C. 603 (1845). The state ap%ea]-
ed the case because the trial gourf granted an arrest of judgment on’ the
grounds that the indictment failed to0 allege the offense of keeping in
any6B%rt1cu1ar house described in the indiCtment. See the indictment,

p. .

69State v.__Evans, p. 607. Ruffin relied on Hawkins's Pleas of the
Crown and the E ?115? case, Domina Regina v. Pierson, 1 Salk. 382, 91
Eng., Rep. 333 ? 795) which had a similar fact situation.

70commonwealth v. Maria Lambert, 12 Allen (94 Mass.) 177 (1866).

71
he court quoted from Commonweal
&89 Mass.) 304, 305 ?1863}. Fo]]ow1n9 0
oore et al. Y. State, 4_Tex. App. 127 (1
75 Mich. 127 (i889); Sallie Ramey v. Stat
(1898); ‘and State 'v. Henry Seba, 200 SW 300

72

th v. Charles Stahl, 7 Allen__.
th Evans and Lambert, see Mollie
878); People v.Helen Gastro

e %]g$§) Cr. R. 200, 45 SW 489

People v. Jennie Pinkerton, 79 Mich. 110 (1889).

B1bid., p. 112.

"1bid., p. 113.
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75A variation of this theme ¢ single_resort not a bawdy house is
a case where the househo]der twice hL' sexual intercourse with his ser-

vant beat a charge of us1 s dwelling for the purpose of prostitution;
yantheat & change of HnTao" 5 odys 1 ing purp P

76C. L. McElhaney v. State, 12 Tex. App. 231 (1882).

1bid., p. 232.

78y garqllel case is H. E. Hammes v. State, 26 Tex. App. 190,
9 su 487 (18385

79

State v. Calley, 104 N.C. 858, 10 SE $%% (1889).

Ibid.
ters having se
eighteen-month

,B]Phineas_L. Ely, Successor etc., Respondent The Board of
Supervisors of Niagara County, Appe]]anf 36 NY 297 Y ?

82

80 » P. 456. Witnesses also saw one of the defendant's daugh-
xual intercourse against a barn and another had an
-old bastard child.

Ibid., p. 297.

831bid., p. 299.

8 Ibid., p. 300.

851pid.

861p4.

87 See August Loehner and Wife, Appellants v. Home Mutual Insurance
COmp ng §espon ent, 17 Mo. 247 ]852) and Deer & Rose v. State, 14 Mo.
wdg g as forerunners of Ely involving burning or assaulting
ba use

ore_of the case law on bawdy houses and disorderly houses
which touched all of the issues above see the following second level
cases. Alta Scarborough v. State, 46 Ga. 26 (1872); E. €. Crofton
State, 25 Ohio Jesusa Lasindo t t ex A pp. 59 %1877),
Thomas Albertson 3 St}te . App. i8 8 State,

1 147 1 Curr v State z g §m ng ve Downs v.
ateX- o3Py | 664 v, i 399)°

S
Arch Jo nson v Stat
? 3 Me re State
35

24 sw
1e Hamiiton v.
gl ; State v.
Riley v, State,
; A. d. h State, 62 Tex.
1 : ara Bowman V. State, 73 Tex cr. R.
ttie Nichols v.State, 75 Tex. Cr. 67
hadwick v. State, 86 Tex. Cr. R. 259 216 SwW
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Margaret Hamilton v. John Whitridge and others, 11 Md. 128
89., . s .
Ibid., p. 130. 1Italics in original.

D1pid., p. 131.
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91

of the trestices and caves on. (1355198 P- 133 and Krebs's review
92Hami]ton v. Whitridge, p. 140.
B1bid., p. 142.
%1bid., p. 146.
S1bid., pp. 147-148.
%3acob Anderson v. Eunice J. Doty, 33 Hun. (NY) 160 (1884).
bid., p. 161.
B1bid., p. 163.
E. Palmzzlet 417101585 %06, T 9118106 55ag " See Mollie Neaf v.
(]89]).]00John P. Cranford et al. v. Martin D. Tyrell, 128 NY 341
100144, p. 344,
102 B. Marsan v. A. F. French, 61 Tex. 173 (1884).
it §-fioney bl 1 BT Sor o ferge  feey
Ben M. Patterson fex. Cr. R. 465, 37 SW 478 {1896 where the state

initiated a civil action.
. ]04Mary E. Coffer alias Mollie Rosencrans v. Territory of
Washington, 1 Wash. 325 (]890?.

1057p44., p. 328.

]061b1d p._329, For another bungled case, see Evaline Brooks v.
State, 4 Tex. App. 567 (1878).

107y 3. Blagen v. R. C. Smith, 34 Or. 394, 56 Pac. 292 (1899).

108
109

Ibid., p. 397.

Ibid,, % 339-408. See the comments in_Wood's treatise in
the previous chap er, Horace G. Wood, A Practical Treatise on the Law
of Nuisances, jn_their Varlous Form; including Remedies_Therefor at Law
and in Equity zAlbany John D. Parsons, 1875), especially pp. 36-46

]]OBlagen v._Smith ? 407._ For_similar cases, see R L. Weakley
v. W. W, Page.et al.s 102 Tenn. i78, 53 SH 551 (1899); 3 g Ea -
Ingersoli et al. v. E. Rousseau, 35 Wash. 92, 76 Pac. 513 1904 Inger-

soT1l involved cr1bs as well.
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125, 81 Pac.

111

E. Dempsie v. F. L. 0. Darling et al., 39 Wash.

152 (1905).

21444, , p. 127.

M31pid., p. 129.
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CHAPTER FIVE

Cities, State Police Power,
and Prostitution

On July 5, 1870, in accordance with powers granted in a revised
city charter, St. Louis passed the "social evil ordinance." This ordi-
nance began the city's public policy of regulating and licensing bawdy
houses and of medically examining registered prostitutes for venereal
disease. John C. Burnham, a historian and the best authority on St.
Louis's regulation, has called the St. Louis policy a unique "social
experiment.“] No other American city attempted to implement the
French or continental system of "reglementation," as it was called,
and indeed no other American city would push their formal or informal
policy toward prostitution to the extremes St. Louis did. Its city
council turned over the administration of the ordinance to the city's
new Board of Health which had a force of medical police to enforce the
ordinance, the power to issue licenses to both houses and women, and the
power to appoint six physicians to check the women's health. The Board
of Health bought a house for use as a hospital and paid the doctor's
costs through the licensing fees charged the women and houses.

This use by St. Louis of its delegated state police power to
control a Tocal vice situation deserves more attention than previous
observers have given it. Burnham and others overlooked the changed
legal attitudes and relationships that such a city policy entailed.
They overlooked the ordinance's importance as it related to the state
constitution, city/state relations, and the law which allowed city-
licensed prostitution and bawdy houses. And they ignore the fact that
city leaders believed that if given state authority they could control
prostitution in its social, legal, medical, and police features. Post-
Civil War cities actively used the state police power delegated to them
in their charters to protect their citizens' welfare and morals and to
improve the quality of city life. Therefore, this chapter focuses on
what Burnham does not, cities and their use of state police power to
control and 1imit the social problem of prostitution and the physical
problem of bawdy houses. Three elements of the neglected area are em-
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phasized: first, how cities applied delegated power to control local

prostitution situations; second, the legal issues involved in St.
Louis's regulation as seen through a previously unexamined series of
litigations arising from the city's social experiment; and third, the
legal issues involved in America's most famous vice district, New Or-
leans's Storyville, as seen through Titigation before Louisiana's
Supreme Court and the Supreme Court of the United States.

The phrase the "state police power" describes the duty of indi-
vidual states to act on behalf of their citizens' health, safety, wel-
fare, and morals. A more precise definition has eluded legal writers,
constitutional commentators, and jurists, but all would agree with
Chief Judge Lemuel Shaw's 1851 statement in Commonwealth v. Cyrus Alger.
"It is much easier to perceive and realise the existence and sources
of this power than to mark its boundaries, or prescribe limits to its
exercise." In one of the most-quoted definitions of this seeming enig-

matic power of ztate governments, Shaw went on to describe the police
power as

the power vested in the 1e?islature by the constitution
to make, ordain, and establish, all manner of wholesome
and reasonable Taws, statutes, and ordinances, either
with penalties or without, not repugnant to the
constitution, as they shall udge to be for the good
%nd welfare of the Commonwealth, and the subjects of

e same.

Thomas M. Cooley in his Constitutional Limitations defined this
state duty differently, but together with Shaw's definition, it provided
the guiding principle for judges, lawyers, and legislators throughout

the late nineteenth century. Like Shaw, Cooley described rather than
defined the police power.

The police of a state, in a comprehensive sense,
embraces its whole system of internal regulation,

b% which the State seeks not only to preServe

the Eub11c order_and to prevent offenses against

the State, but also to establish for the inter-
course of citizens with citizens those rules of good
manners and good ne1%hborhqod which are calculated

to prevent a“conflict of rights, and to insure

to each_the uninterrupted enjoyment of his own so

far as is reasonably consistent with a Tike enjoyment
of rights by others. 3
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Cooley's description is split between the criminal law sanctions
for good order and the duty of the state to facilitate "intercourse"
among citizens and to do so with as 1ittle friction as possible. He
placed upon the state the duty te prevent crime as well as be instru-
mental in promoting industry, commerce, finance, and economic growth
for its citizens. VYet such a power could be expanded by states to dan-
gerous limits that threatened contracts, property, and business with
state interference. Because this expandable quality of the police
power frightened Cooley, he sought to limit the expansion of the police
power.

Nevertheless, Cooley believed that the police power could be
properly applied to, among other objects, liquor sales, "taxing for-
bidden occupations," commerce, and highway regulations for example.
Under "Miscellaneous Cases," Cooley listed numerous instances where
the states could justly interfere with people and their property. The
state possessed the right to interfere with private property, even to
the point of its destruction, when "some controlling public necessity
demands the interference or destruction."4 Times of crises enabled
the state to use its power in extraordinary ways such as tearing down
buildings to prevent the spread of a fire or to stop the spread of a
disease. According to Cooley, legitimate use of the police power also
included control or elimination of milldams and graveyards when they
became a public nuisance. In addition, states could prohibit the keep-
ing of gaming houses, the sale of immoral books, and the "keeping of
houses of prostitution and the resort thereto, . . . ."D States
could prosecute such establishments because they "have a tendency which
is injurious and demoralizing." With that brief statement, Cooley tied
together the police power and the offense of keeping a bawdy house per-
mitting the state to move against such immoral businesses.

Christopher G. Tiedeman scrutinized the police power in his lengthy
1886 treatise, A Treatise on the Limitations of the Police Power.6

Like Cooley, Tiedeman emphasized and feared that the state would use its
legislative power unwisely and threaten or compromise property or the
obligation of contracts. In particular, Tiedeman feared runaway demo-
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cracy; that state legislative majorities with the backing of the masses

would use their votes to control the government, abolish private pro-
perty, and trample entrepreneurs under foot. He described his fear

of an “"absolutism of a democratic majority."’ This new state majority
no longer believed in laissez-faire for the economic realm and Tiedeman
claimed they wanted to use the power of the states to interfere in the
private affairs of businessmen as a "panacea" for society's ills. To

the preface of his work, Tiedeman wrote what amounted to a conservative
call to arms.

Socialism, Communism, and Anarchism are rampant

throughouf the civilized world. The State is called

on to protect the weak against the shrewdness of

the stronger, to_determine what wages the worker shall

receive for his_labor, and how many hours

daily he shall labor. 8
These movements and interferences must be opposed, he emphasized, and
if the runaway majorities gained control of the state houses, then the
power the states could exercise had to be Timited and controlled by
the legal profession through the courts. Therefore, he saw courts as
the conservator of property, property rights, and contractual rights,
and to the judges of those courts Tiedeman aimed his suggestions for
the limitations of police power.

His guiding principle was "sic utere tuo ut alienum non laedas,"

which translates roughly as, use your own property in such a manner
as not to injure the property of another. Implementation of the prin-
ciple was to be guided by adherence to strict state and federal consti-
tutionalism. Only with such a guide would "social order and personal
liberty" be safe from the "radical experimentations of social reformers."9
In his work, Tiedeman distinguished crimes from vices with the latter
being "inordinate, and hense immoral, gratification of one's passions
and desires."10  Crimes included acts against other persons and against
the state while a vice damaged only the single person involved. And
because a vice injured only a single person, the police power did not
reach it. The law could not make a vice a crime unless the vice "tres-
pass[ed] upon the rights of the public." Yet Tiedeman would not have
the state overlook one large area of activity in vice. H e wrote,
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. no man can claim the right to make a trade of

vice, A business that panders to vice may and
should be strenuously prohibited, if possible. 11

Tiedeman used fornication to explain his qualifier. Fornication
was "a most grievious and common vice" but beyond the reach of the
police power. However, the keeping of a house of ill-fame, the business
catering to fornication, formed a justifiable reason for interference
with property by the state police power. Such a state public policy
would be “commendable." Strong state police power might be feared
in its application in master/servant relations, obligation of contract
agreements, and as a possible tool of runaway state majorities, yet Tiede-
man urged and supported the state's use of the power to control the
business of prostitution. Both Cooley and Tiedeman had their doubts and
concerns about the police power and its limitations in the economic
realm, but both concurred that the state police power could and should
be used in the moral realm against bawdy houses.

Numerous creative uses of the state police power can be found
in some of the appellate court opinions of the late nineteenth century.
Cities have no power in and of tliemselves but are creatures of their
states, administrative branches of the state. Cities can exercise no
powers not specifically granted them by their states in their organic
documents, to use the legal phrase of the period--their city charters.
In some instances, states delegated aspects of their power to cities
for the control of local prostitution and bawdy houses and the following
cases arose from such instances.

In 1861, a case reached the Maryland Supreme Court which dis-
tinguished the state police power from the power of the judiciary.
George Shafer, and Elmira, his Wife v. Daniel G. Mumma concerned the
mayor of Hagerstown, Maryland, and Elmira, who later married Shafer.

The proceedings had begun three years earlier in November 1858.12
Elmira sued Mumma for trespass and false imprisonment for an incident
where Mumma, acting in his capacity as the mayor of Hagerstown, had
tried, convicted, and fined Elmira for being a lewd woman within the
limits of the city corporation. Mumma tried Elmira under authority
from the state and in accordance with city ordinances. Elmira filed
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suit arguing that Mumma had exercised the judiciary power of the state,

not the police power as he claimed. She lost on the circuit court
level and appealed to the Maryland Supreme Court in 1861.

Elmira's lawyers struck hard at the argument that Mumma had act-
ed illegally as a judicial officer of the state, contrary to the
state constitution, and beyond the authority of any city ordinance. 13
Her lawyer cited section after section of the state constitution to show
the distinctiveness of the judicial power of the state and that the legis-
lature could not delegate judicial power to persons not named in the
constitution as judicial officers. As Elmira's lawyers argued before
the Maryland high court, "The legislature has no power to exercise or
authorize the exercise of judicial power; it cannot grant judicial
power."14 Mumma's claim that he acted according to powers granted
the city in its charter and by city ordinance putting that grant of
power into effect had no effect and was against the state constitution
and good law.

Mumma's brief to the court answered that he exercised only
delegated state police power and not criminal jurisdiction, which
rightly fell to the judiciary to enforce. He argued that the ordinances
of Hagerstown were "police regulations" for the "order, peace, and
morals" of the community and were not part of the judiciary. Mumma did
not try to supercede the state's authority over offenses to its "peace,
governmant, and dignity" but rather acted "ministerially" by enforcing
the police regulations of the city.!®  His Tawyers agreed that Mumma's
action may have had the "form" of a judicial procedure, but his actions
did not constitute the "substance" of a judicial procedure. Maryland's
legislature had the power to delegate the "quasi-judicial" exercise of
the police power to municipal corporations, Mumma insisted, and the

city officials could impose fines for violations of such city ordinances.
Mumma believed he had lived up to the spirit of the delegation of police
power and that he had not violated the state constitutional divisions
between the legislative and judicial powers of the state.

Chief Judge John Carroll LeGrand delivered the opinion of the court.
Shafer would, today, be considered a test case of the state delegation
of power to the city because Elmira began her suit in November 1858
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while the city had passed the disputed ordinances in June 1858.16
Hagerstown passed the ordinance to control vagrants in the city and
specifically listed "lewd women" as one type of vagrant. The facts
also showed that Mumma was the mayor and Elmira was a "lewd woman and
public prostitute but well behaved on the streets . . . ."17
LeGrand added up that Maryland had given Hagerstown the power to
pass the ordinance, Mumma held the office of the mayor, Elmira was a
public prostitute, and therefore the city's actions against her were
legitimate and proper.

LeGrand turned to Elmira's argument that Mumma had improperly
exercised judicial power of the state and not the police power for the
good order of the municipality. The argument failed to persuade
the Court. LeGrand held that Mumma's actions formed a proper appli-
cation of the police power and held that from "time immemorial” a dis-
tinction existed between the police power and the judicial power of
the state in both England and America.l8 LeGrand continued that a
certain amount of local discretion over local matters was needed to keep
cities policed, an impossibility if every offender had to be prosecuted
through the normal criminal process. The state police power afforded
the city a simple means to hold in check through summary proceedings
vagrants and other unseemly elements of society. Using Baltimore as
an example, LeGrand wrote,

It would be next to if not impossible, for_a large

It te Broserve the sthects Free Trom nerruptions,

BB oo R oy Gt He oV Ind 1ndi cpaneible

operations, if in every case it were a necessar¥ i

preliminary that the offender should be re?ular Yy prose

cuted by presentment, indictment, and trial. 19
Hagerstown needed summary actions against minor offenders to keep the
city functioning smoothly. Summary punishment of vagrants formed a
part of the legitimate police power of the state which the city could
use. LeGrand ruled that Elmira was prosecuted as a Tewd woman "against
the decency and morals of Hagerstown" and not by the state of Maryland.
Further, LeGrand also pointed out that the city's ordinance did not

preclude or supercede any state action against Elmira. Shafer showed
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not only that vagrancy was an important tool for cities to control their

transient and immoral minorities, but that cities using summary proceed-
ings against vagrants did not infringe upon the judicial authority of
the state to prosecute criminals. If, therefore, the state delegated
power to the city to control vagrants, the city could pass and enforce -
ordinances for the summary prosecution of vagrants found within the
municipality, a broad grant of power, indeed, to the city.

Such use of state police power came up in an 1878 Idaho Supreme
Court case which held that a state prosecution of persons living in a
bawdy house was flawed because the state had turned over its power over
bawdy houses to a city. In People v. Ah Ho , 20 Idaho prosecuted Ho
for residing in a bawdy house in Boise City and resorting there for
prostitution, a state criminal offense by an 1877 statute. The statute
made a person "occupying, residing in, or keeping" a bawdy house in
Boise City a misdemeanor offense with a fine of not less than one hun-
dred dollars or six months in jail plus costs. 2l

Boise City's charter
gave the city's mayor and council power "to regulate, fix the location
of, or abolish" bawdy houses in the city. After being convicted of
residing in a bawdy house under the statute, Ah Ho moved for an arrest
of the judgment which was denied. She then appealed arguing that the
facts of the case did not constitute a public offense.

Judge Henry E. Prickett faced a problem of reconciling the two
sections of the statute: the first which appeared to empower the city
to decide the offense and not the state, and the second which made it
a state crime to Tive in a bawdy house.22  In a companion case to Ah
Ho involving the same state statute, People v. Buchanan, the Idaho
Supreme Court decided that the legislature had not created any offense
by the 1877 statute. Rather, Prickett ruled that the statute delegated
power to the mayor and council to create the offense.23 In Ah Ho,
the court decided that the first section of the statute stood as an
amendment to the city charter to control bawdy houses in the city and
that the second provided the punishment for the offense once the city
passed the appropriate ordinance. Therefore, the municipal authorities
and courts and not the state had jurisdiction over the offense. Idaho's
indictment against Ah Ho could not stand since living in a bawdy house
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was not an offense at common law or by any state statute. Boise City

could prosecute and fine such offenders but the state could not; Idaho
had given control over the offense to the municipality. Ah Ho com-
mitted no crime and Prickett overturned her conviction by the state
district court. The court ruled that the legislature had given all of
its police power over such an offense to the city to the extent that,
lacking a specific state statute, Idaho could not prosecute persons
living in bawdy houses.

Another state abdicated its control over prostitutes and bawdy
houses but in a less complicated fashion, and its state court had to
decide if the state could so delegate its powers. In 1886, the Colorado
Supreme Court in Rogers v. People dealt with an 1885 Colorado statute
which gave Denver the power to prohibit "exclusively" and suppress bawdy
houses in the city.24 Rogers had been convicted in the state dis-
trict court of keeping a bawdy house, and he appealed arguing that the
city had total control of the offense and he could not be conyicted by
the state. Colorado had a provision in the state's general statutes
which prohibited a variety of offenses such as "open lewdness," "pub-
lic indecency," and "keeping disorderly houses," and the provision had
been in the general statutes for close to twenty years by 1886. A
conflict of laws faced the court for resolution. Did the newer statute
exempt the city from the operation of the older state disorderly house
statute?

Judge Joseph C. Helm answered yes. He wrote that since the
legislature had used the word "exclusively" in the recent statute it
"indicate[d] a design to place that matter entirely under the control
of the city council."25  Denver had a charter provision since 1874
which gave the city power to suppress and prohibit disorderly houses,
but it did not give the city exclusive authority and control. The
Colorado legislature's intent had to have been to krowingly give exclu-
sive power to the city because "exclusively could hardly have found its
way into the enactment through inadvertence or mistake." Denver's coun-
cil had then acted according to the new state delegation of power,
passing its new ordinance on disorderly houses. Thereafter all prose-
cutions of the offense of keeping a disorderly house within Denver's
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city limits must have taken place under the city ordinance and not a
state statute.

Helm continued and asked rhetorically whether the state could
delegate to a city council total control over bawdy houses? He answer-
ed by describing the evils of bawdy houses; they were "a constant
menace to the public peace and good order of the community in which
[they] exist."26  Helm believed that the suppression of bawdy houses
was a proper use of the police power by the city since the statute did
not permit the city to either Ticense or regulate bawdy houses. It
oniy permitted the city to prohibit and suppress bawdy houses. Persons
most directly affected by the houses, he continued, would know best
how to deal with the local problem of prostitution. Since

st th%hsu?jec% istﬂne_¥ith which, frqmti%?_ver¥]

o ot thvatybeal Hhed i 62 Gereral seselbly” 2
For these reasons, the legislature granted authority to Denver to prohibit
or suppress bawdy houses.

One further question vexed Helm and the court about the state's
action in Rogers. A section of the Colorado constitution called for a
uniform system of courts and law in the state, and the effect of giving
Denver exclusive control disturbed that uniformity by exempting Denver
from the criminal sanctions of the state's disorderly house statute.

Helm recounted Roger's defense argument that Denver's charter amendment
destroyed the "uniformity of jurisdiction" described in the constitution.28
Helm reviewed in dept the state's criminal jurisdiction and the state's
constitutional power and limitations. He then ruled against the argument
of non-conformity of jurisdictions for three reasons; 1) the state consti-
tution sanctioned giving Denver exclusive authority over bawdy houses;

2) the delegation of powers never involved the courts since it merely
gave the city council power to act as it saw fit; and 3) the exclusionary
statute suspended only a section of the state's general statutes and

that disorderly house statutes did not deal with the courts at a11.29
With this opinion, Helm and the Colorado Supreme Court reversed Rogers's
state conviction and upheld the state's action in delegating to Denver
exclusive control over disorderly houses even against state prosecutions
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under a general state disorderly house statute. Rogers provided a

precedent for other cities that wanted to lobby the state for exclusive
control over a local prostitution situation.

Other cities creatively used the state's police power with a
variety of success to control prostitutes and bawdy houses. For ex-
ample, the case of Roxie Paralee v. State (1887) demonstrated an in-
stance where one Arkansas city went too far in its attempt to control
prostitutes.30 Camden's city council passed an ordinance which
made a prostitute's presence in the town a criminal offense. Paralee
was tried on the charge of "returning to the Town of Camden, being a
prostitute." At trial, the jury found her guilty and assessed her a
fine from which she appealed.

Chief Judge Sterling R. Cockrill of the Arkansas supreme Court
began his short decision by reviewing the powers the city possessed.
The city could punish "Tewd and lascivious behavior on the streets"
and indecent and disorderly conduct. Arkansas routinely granted to
its cities the power "to suppress bawdy and assignation houses" and the
persons who kept such places. But Camden did not charge Paralee with
either lewd behavior or running a bawdy house. Cockrill could find no
authority "vested in the Camden town council to make Roxie Paralee's
mere presence in the town limits a crime, whatever her character for
chastity may be."31 Camden had gone beyond the powers Arkansas had
granted the city in its charter. Paralee stood charged with a non-
existent crime and Cockrill overturned her conviction. In order to avoid
such a judicial review of the ordinance, Camden should have gone to the
state legislature and lobbied for a charter change permitting the city
to make the presence of prostitutes in the town a crime. The Arkansas
court would have had a much more difficult question before it if the
city charter had allowed the ordinance.

A more successful use of delegated state police power arose out
of Catlettsburg, Kentucky, to the Court of Appeals in 1899. In Ann
Dunn et al. v. Commonwealth, Ann Dunn and Mary Dawson were
charged and convicted of being public prostitutes and being on the
streets of the city between the hours of seven p.m. and four a.m.
without good reason. 32 Kentucky had given Catlettsburg the power
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in its charter "restrain and punish" prostitutes, and acting under that
authority, Catlettsburg placed a nighttime curfew on public prostitutes.
Catlettsburg's curfew ordinance called for a five dollar fine upon
conviction for each offense. The size of the fine suggests that the
city did not want to drive the women out of town, only keep them off
the streets and in their houses of residence and/or prostitution.
Kentucky's Court of Appeals faced the question of whether the state
Tegislature possessed the constitutional authority "to vest the board of
council with the power to enact the ordinance."33

Judge Thomas H. Paynter began his decision by reviewing the
major thinkers on the police power. He quoted at length Cooley's defi-
nition from Constitutional Limitations and Blackstone's definition in
his Commentaries.34 Like Judge Shaw in Alger, Paynter, toc, "found
it difficult to define the extent and boundaries of the police power."35
The police power certainly extended to protect the lives, health, and
property of its citizens but was always tempered by the Timitations "to
secyre social order and public morals." Paynter defined the suppression
of bawdy houses as a just limitation of the use of private property
to safebuard the public's morals. He wrote that our social institutions
and public consciousness "demand" the suppression of houses of pros-
titution and prostitutes. Such houses and persons violated social
order and tended to destroy "public morals." Paynter continued by sup-
porting the city's actions because the local municipal authorities knew
best both the problem and how to remedy it. Catlettsburg's city council
knew that

... s .these unfortunate women did nothing for a
livelihood except to make merchandise of’ them-
selves. The favorite time for their business
is between nightfall and the next day's dawn. 36
Further, the women's business usually meant the congregating of
"disorderly and i11-disposed persons" who threatened the public peace.37
Catlettsburg's council knew all these facts and acted to 1imit the
evil and danger posed by the women by keeping them off the streets
and allies "during hours in which they could most successfully prose-

cute their immoral work." Paynter ruled that the Catlettsburg ordinance
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was a correct use of the state police power and a "reasonable

restraint” upon the women. He believed that the ordinance did not
unjustly limit the women's freedom of movement since they could be on
the streets at any time if there was a "reasonable necessity" and be-
cause for fifteen of the twenty-four hours of the day the women faced
no restrictions at all. "The habitual offenders," as Paynter described
them, could care for their "reasonable wants" within the fifteen hours,
time that provided the women "ample opportunity for healthful exer-
cise."38 Paynter did not provide any standards by which to know
which women could be out during the curfew and which women could not,
but in small-town, rural America of the late nineteenth century, the
Tocal police and citizenry could generally keep close watch on all
women moving about the town after seven in the evening. Paynter held
Dunn's prosecution by Catlettsburg under a city curfew ordinance for
prostitutes as a valid use of the state's police power not contrary to
either the state or federal constitution. Dunn provided an excellent
sample of how one city attempted to apply innovatively to a specific
prostitution problem the state's general grant of power in its city
charter.

Other cities tried another tack in controlling, if not suppress-
ing, bawdy houses, disorderly houses, and prostitutes. For example,
Des Moines passed an ordinance which made it a misdemeanor to be "found
in or frequenting any disorderly house" and the municipal court of the
city charged, tried, and convicted T. J. Reynolds under the ordinance.
He then asked for a writ of habeas corpus from the state district
court because the city had jailed him for the non-payment of the fine.
Iowa's Polk County district court granted the writ and the city and
state appealed the decision to the Iowa Supreme Court in the mis-titled
case of State ex rel etc. v. Botkin in 1887.39  The district court
released Reynolds on the grounds that the ordinance did not allege
an offense; mere presence in disorderly houses brought a person under
the law. Iowa's Supreme Court disagreed with the district court's
analysis. Judge Joseph M. Beck interpreted Des Moines's ordinance
as forbidding an illegal presence in disorderly houses and instructed
the prosecutors to put into their informations that the accused was in
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the disorderly house for an unlawful purpose. He placed upon the

accused the burden of proving a lawful presence. Iowa's Supreme
Court reversed Reynold's release and upheld the city's ordinance say-
ing "no more efficient manner of exercising [the state granted power
to repress and restrain disorderly houses] can be devised than to pro-
hibit persons to enter such houses and to be found there."40

Des Moines's ordinance withstood judicial scrutiny.

A similar case arose in 1900 when a city attempted to Timit the
persons visiting and being seen with prostitutes. Kentucky's Court of
Appeals, in the case of Joseph Hechinger v. City of Maysville, dealt
with a city ordinance that made it unlawful for any person "other than
the husband, father, brother, or male relative, to associate, escort,
converse, or loiter with a female known as a common prostitute, either
by day or night upon any of the streets or allies of the city."4]
Hechinger appealed his conviction and the ordinance to the circuit
court which held the ordinance valid; he then appealed to the Court
of Appeals.

Judge B. L. D. Guffy began his decision by complimenting the
city ordinance for "intend[ing] to accomplish a proper and Taudable
object," but the court would not let the ordinance stand. Guffy could
find no reason for prohibiting male relatives other than a husband,
father, or brother to associate with prostitutes. Further, the ordi-
nance would have prohibited mothers, sisters, or female relatives of
prostitutes from having contact with the women. Such problems flawed
the ordinance because "any person should be allowed to converse with a
female long enough to transact any necessary and legitimate business."
Unless the person prosecuted had prior knowledge .f the "disreputable
character" of the woman in question, Guffy believed no one could be
legally fined under the ordinance. But, if the city changed the or-
dinance to allow other male relatives access to the women for lawful
purposes and if it allowed female relatives access to the women and
made some provision to take care of the prior knowledge problem, Guffy
believed the ordinance would be a valid use of the police power.42
Hechinger showed that if properly constructed, city ordinances could
1imit who could associate with prostitutes. Cities could indirectly
control and limit prostitution by harassing the clients of prostitutes,
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a surprisingly modern prostitution-control alternative.

Not all uses of the state's police power by cities were born of
genuine desire to prevent and control prostitutes and bawdy houses.
As an example, in 1910 City of San Antonio et al. v. Salvation Army
involved a city ordinance passed to prevent the Salvation Army from build-
ing "a rescue home for fallen women" next to a popular city park. The
ordinance, passed three days after the Army sued San Antonio for deny-
ing a building permit, made it

. unlawful for any person, firm, corporation,
or association of_persons to establish or _erect with-

in the corporate limits . . . any building, home,
or institution, for the gathering, care, or refuge
of persons denounced as vagrants: 44

The district court handling the suit upheld the Army's right to build.
San Antonio appealed to the Texas Court of Civil Appeals, an appeal
that touched upon numerous issues, including vagrancy, prostitution,
disorderly houses, nuisance abatement, and the police power.

After beginning his decision by noting the ex post facto nature
of the ordinance, Judge Fly explained that persons could be charged with
vagrancy if the state could prove they lived a vagrant life on the day
and at the time set forth in the indictment. But the instant the va-
grant sought help and shelter or to change his/her life, that person
no longer carried the status and stigma of being a vagrant.4® In
Tengthy, compassionate dicta, Fly wrote that a woman who had given up
her "vicious and degrading vocation" entered such a refuge not for the
purpose of "plying her trade" but because she sought a better Tife for
herself. As he defined the question, "Shall a city council be heard
to denounce her and those like her, who have left their lives of sin
and shame, as vagrants, a menace to society, and outside the pale of
sympathy and support?" Fly thought not. "It is not the policy of the
law to throw obstacles in the past of reformation . . . ."46 Although
the residents of a house of refuge may have once been prostitutes, the
law recognized their present condition and, once in a reformatory,
they were no longer vagrants. Houses of refuge were not gathering
places for criminals, Fly wrote, and therefore were not nuisances per
se. Fly found San Antonio's attempt to prevent the building of such a
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refuge preposterous, distasteful, and an unnecessary limitation of the

Salvation Army's right to build on its property a home for "fallen women."
“No court in Christendom" could hold such a use of property improper,
and neither could San Antonio. Fly struck down the city ordinance and
the Salvation Army built its refuge for reforming prostitutes.37

Some cities used the state's police power delegated to them in
their charters to try, with various degrees of success, new means to
control the social and legal problem of prostitutes and bawdy houses.
Probably most cities and towns relied on an informal sort of police
regulation/toleration, and other cities that passed ordinances using
the police power may not have been challenged in court to the appeals
level. But some city councils perceived that they could use the po-
lice power to change or better control a local vice situation, and the
state courts usually proved willing to approve such application of the
police power as long as the ordinance complied with recognized legal
standards. Judicially supported, imaginative law-making at the local
level of state government, not moral, reformist finger-wagging, provided
the answer to a vice problem.

* * *

An American city in the late nineteenth century that applied
delegated state police power to its local prostitution problem was St.
Louis from 1870 to 1874. St. Louis's "social evil ordinance" has drawn
much scholarly attention,48 but, as noted above, the Tegal issues
and controversies involved with the ordinance, with the state's delegation
of power to license and regulate bawdy houses, and with various other
cenflict-of-law questions have received no attention until now.

In 1873, Missouri's Supreme Court tackled the legal problems
presented by the social evil ordinance in the case of State v. Kate
91935.49 The case had its origins in the lobbying efforts of city
officials and private citizens, most of who remain unidentified.50
Their demands convinced Missouri to grant St. Louis a new city charter
on March 4, 1870. Tucked away in a long, involved provision were two
words that substantially revised St. Louis's charter. With the addi-
tion of the words "to regulate," St. Louis obtained a choice of public
policy alternatives towards disorderly houses since the whole phrase
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now read "to regulate or suppress bawdy houses or disorderly houses,
houses of ili-fame or assignation." The choice of St. Louis's city
council was to pass the "Social Evil Ordinance" on July 5, 1870.

State v. Clark grew out of a criminal indictment brought by

Missouri against Clark for operating a bawdy house in St. Louis con-
trary to the state's disorderly house statute. Clark argued at the
criminal court level that the charter change, the city ordinance,
and her city license to operate a brothel protected her from state
prosecution for keeping a disorderly house. In effect, the new char-
ter provision and city ordinance, she argued, exempted St. Louis from
the state law against keeping disorderly houses and bawdy houses. Clark
lost at the trial level and appealed her case to the Missouri high court
which both sides used as a test of the statute, charter, and ordinance.5!

Four lawyers submitted briefs to the Missouri Supreme court,
two for the state and two for Clark; their arguments take up the first
sixteen pages of the twenty-six-page decision. Clark's first lawyer
submitted a brief statement to the court saying only that the state
legislature intended to give St. Louis the power to control bawdy
houses, a power that extended to allowing their "permissive existence."
In regard to the general state disorderly house statute and the charter
provision, he urged upon the state Supreme Court the opinion that the
charter provision was younger than the statute and amounted to a repeal
of the state law in St. Louis.52

Clark's second lawyer, J. G. Lodge, provided a far more in-depth
analysis of the ordinance, St. Louis's city charter, and the justifica-
tion for the ordinance. he began with the statement, "The ordinance in
question undoubtedly permits and authorizes bawdy houses to be kept in
the city under certain restrictions." He examined all of St. Louis's
charters from the first in 1822 through the 1870 revision. All previous
charters provided the city power "to restrain or prohibit" bawdy or
disorderly houses or a similar such statement.23 The 1870 charter
addition "to regulate" dramatically altered the state's grant of power
to the city and increased St. Louis's options at prostitution control.
After reviewing the meaning ¢f the word "regulate"--to make rules for
the governance of--lodge asked rhetorically, "If the Legislature did
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not intend to give the city the power over this subject, . . . why did
it not leave the law as it was?" Lodge argued that the legislature
intended to grant such power to St. Louis, it did so in a constitutional
manner, and the state court's only choice in the matter was to uphold
the charter provision and the ordinance as against the state statute.
Lodge went one step further and alleged that the younger charter pro-
vision repealed the older state statute, at least in St. Louis. On the
question of the immorality of the whole charter change and ordinance,
Lodge would not respond. Instead, he wrote that the question of the
morality or immorality ". . . is a matter for the Legislature to con-
sider." If an ordinance did not contravene the state constitution or
the federal constitution and followed from a charter power corectly dele-
gated to the city by the state, no court could overturn it because of
its "questionable morality."5%
Arguing for Missouri, M. W. Hogan denounced the ordinance.

The ord1nance, under which the defendant claims the
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cause such ordinance 15 against religion and ¢

morals; because it contravenes the sgatute 1aws of
the State; and because it is against the spirit of the cogg

mon law and constitution of thé land.
Hogan denied that the city council had the power to pass the ordinance.
He denied that an ordinance putting into effect the charter provision
"to regulate" could license houses which protected women in their
"nefarious trade." Hogan believed that Clark's license amounted to
a contract between her and the city whereby the city would protect and
authorize her trade and that a contract, founded on bad morals, was
void. Hogan appealed to the state jurists' sense of religion and
decency and asserted that Clark's business was "wrong in itself, and
no human legislature can make it right." He reached back to England's
common law and to divine law to show the Law's long-standing opposition
to the keeping of bawdy houses. In fact, Hogan argued that because of
teh state's timeless opposition to the keeping of such houses and be-
cause every state had laws opposing such keeping, the offense of keep-
ing a bawdy house had become a constitutional principle of the nation
"by common consent."96
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Henry Hitchcock, the last lawyer to present a brief to the court,

took a long look at city/state relations and the statute, charter,

and ordinance involved. After a point-by-point retort to Lodge's pro-
ordinance brief, Hitchcock came to the conclusion that "the ordinance is,
but the charter is not, repugnant to the State law."®”  St. Louis had
strayed from a proper reading of the power "to regulate" and the state
should have restrained the city from pursuing the policy of licensing
and regulating bawdy houses. St. Louis's ordinance stood in such total
opposition to the state law that the measures could not be reconciled;
therefore, the ordinance had to give way to the state statute. But
Hitchcock did not stop there. He shifted his argument and used a de-

bating technique Tawyers have long used when arguing cases before high
courts.

Even had the Le%islature,intended by the clause to

grant to the cily authorities the extraordinary
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as in derogation of the rights of the citizen, an

beyond the constitutional powers of the Leg1sia-

ture itself. 58
Missouri's legislature may have wanted to delegate such power, but
the legislature itself did not have the power tc make the delegation
to one of its administrative units. Even a state legislature can not
do some things, Hitchcock argued, and providing the city power to
reguiate prostitution in the manner it did was one city action the
legislature could not sanction.

Hitchcock pleaded an emotional but powerful legal brief and

brought out Sir William Hawkins cn the offense of bawdy houses. He
also cited Bishop's Criminal Law and Dillon's Municipal Corporations,29
while reviewing what the social evil ordinance accomplished. From his
perspective, it protected "the trade of harlotry" within St. Louis
as long as prostitutes complied with certain regulations "aimed exclu-
sively at certain loathsome physical consequences of their crime."
But St. Louis's city council, Hitchcock stressed, ". . . utterly ig-
nored that which is the 'gist of the offense,' to wit its injurious
effects on public morals."®0  Hitchcock's statement placed St. Louis's
innovation into the mainstream of Tegal thinking on the keeping of bawdy
houses and disorderly houses.
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Continuing his whittling away of Lodge's pro-ordinance brief,
Hitchcock called the ordinance "oppressive, discriminating, and unjust."
It allowed the keeping and maintaining of a recognized nuisance at common
law in any neighborhood while also allowing a certain class of criminals
to pursue their "criminal occupation." Later in his brief, he hammer-
ed away at the city's giving power to police and medical personnel to
enter regulated houses, medically examine the women, and send infect-
ed women to hospitals without legal, constitutional, or procedural
safeguards. Hitchcock found such city action repugnant to the state and
federal constitutions and the Biil of Rights.s] If Lodge's pro-
ordinance brief was a broad and innovative reading of the powers of the
state legislature and city council, Hitchcock's provided a far narrower
view of state and city powers more in keeping with contemporary legal
thought and well within the long developing legal traditions affecting
disorderly houses.

In a divided (3-2) decision, Judge W. B. Napton delivered the
majority opinion in State v. Clark. Napton limited the issues in the
case to one question: did St. Louis's city council have the power
under their charter to pass the social evil ordinance? St. Louis's
charter gave the city the right "to regulate or suppress bawdy houses"
and on those words alone "a doubt would hardly be entertained as to a
grant of power."62 But Napton found inconsistencies in the charter
which bothered him; for example, the charter empowered the city "to
suppress" prize-fighting but "to regulate or suppress bawdy houses.*
Napton overcame such seemingly inconsistent authorizations by deciding
that the legislature knew exactly what it was doing choosing to give
the city the power to suppress prize-fighting but to give it the
choice to either regulate or suppress bawdy houses.

Napton placed great weight on Clark's review of previous city
charters which did not allow regulation and the 1870 charter which did.
Missouri's leaislatu.. could change public policy on any issue it wish-
ed, and the majority of the court decided that in 1870 it had changed
the state's policy against keeping a bawdy house in St. Louis.

After all,
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. . . St._Louis _had become a 1ar%e city with nearly a
half a milTion inhabitants--and the Legislature then
deemed it advisable to throw upon the authorities of
the city the res%ons1b111t of deciding what_legis-
Tation would best promote the morals and health of
the city, and therefore virtually said the them:
"You are more competent to decide this matter, which
concerns you so nearly, than we are. We therefore
authorize %Qu to enforce the general laws of the
State on this subject and suppress these houses
or to regulate them, as you may think best." 63
Although Napton gave the charter provision this interpretation,
he recognized the legitimacy of the state's argument about the conflict
of laws; he called the state law against keeping a disorderly house and
the specific charter grant of power to St. Louis "totally irreconcilable."
The question then became which one, the state law or the charter provi-
sion, was law and overruled the other? Napton decided in favor of the
charter change. He wrote that a "particular specified intent on the
part of the Legislature overrules a general intent incompatible with
the specific one. "64 For support he referred to a previous Missouri
case where the court decided the legitimacy of the legislature's
authorizing only certain St. Louis beer houses to be open on Sundays
in contravention of the state sunday closing law. As far a St. Louis
was concerned, the Sunday closing exemption repealed the state law in
St. Louis and Napton drew a parallel between that case and Clark.65
In response to the state's argument for the immorality of the
ordinance, Napton fired back a lecture on judicial restraint. Missouri's
legislature and not the courts, Napton wrote, could change public policy
as it saw fit and for any part of the state. Public policy can be found
", . . in the enactments of our Legislature," he wrote, and for the
state's attorneys to say before the Missouri Supreme Court that the
charter change was immoral was "disrespectful to the Legislature.”
Courts assumed, Napton stressed, that legislative enactments were
designed "to promote the morals and health of the citizens."06
He would not be drawn into an exchange on the immorality of the charter
change or the ordinance. "With the expediency, or propriety, or
wisdom of a legislative enactment, we have nothing to do." Napton
hinted that the remedy for an immoral ordinance lay not to the courts
but "should be addressed to the State or city--Legislature." He held

that Missouri had granted power to the city to make the ordinance and
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that he and the judges in the majority would look no further into the

ordinance or its effects than to see if the procedures and forms of
its passage conformed to recognized legal standards. This type of
judicial decision-making, labeled by legal historians as formalism,
provided the means to implement judicial restraint. Napton held that
the morality of St. Louis's social evil ordinance was a "legislative,
and not a judicial question" and reversed Clark's state conviction for
keeping a disorderly house.67

Two judges dissented from the majority opinion, Judges H. M.
Vories and T. A. Sherwood, and Vories's dissent provides a counterpoint
to the majority opinion.58  Vories, too, focused on the conflict
of laws problem: did the charter change repeal the state disorderly
house statute for St. Louis? After a review of the same cases and
treatises as the majority, Vories decided it did not and the state
statute did apply in St. Louis. St. Louis's charter change "to regulate
or suppress” meant for Vories that the city had to find a way to imple-
ment the change in policy that was not contrary to state statutes on the
subject. He listed a variety of options the city could have used to
force bawdy houses to comply with the charter change: St. Louis could
have passed an ordinance making it a fineable offense to have a bawdy
house's doors open or it could have placed a curfew on the houses or
it could have prohibited the houses from displaying signs or other sym-
bols of the house's character. In the opposite direction, Vories
speculated that St. Louis could have forced bawdy houses to display
a distinctive sign or symbol at the house "so that the inmates could be
readily avoided by society."69 Vories believed that his suggestions
would have regulated the houses in conformity with the charter change
"to regulate" while St. Louis had taken regulation to the extremes of
Ticensing and medical examinations. Vories strongly implied that St.
Louis's city council had simply gone too far in its interpretation of
"to regulate." For Vories, Clark's reliance on the city ordinance
authorizing the city to issue a license to operate a bawdy house was
itself a misapplication of the charter change. Although he believed
St. Louis overstepped its power in the social evil ordinance. Vories
did not totally disagree with the city's efforts to control prostitution.
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As he wrote, some offenses were so "blended and interwoven with human

nature” that it might be better tc regulate and control them than to
prosecute them, and "it may he thet the occupation of the courtesan is
one of them."70  He hoped a means might be found to mitigate
prostitution’s evil tu society, but he denied that this case and this
decision had anything to do with such a question.

Because of the three-to-two decision in Clark, no definitive
judicial resolution of the statute, charter, and the ordinance emerged
from the case. Missouri's high court never received another chance to
review directly the ordinance because the Missouri legislature, on
March 30, 1874, under pressure from vice reformers, removed the phrase
"to regulate" from the city's charter.’1 However, litigation invol-
ving or reflecting the impact of the ordinance and regulation was before
the Missouri appellate courts for another thirteen years, until 1887, and
one case involving the ordinance reached the Missouri Supreme Court be-
fore the legislature repealed the phrase.

One element of controversy was prohibited associations.

St. Louis's regulated one class of vagrants--prostitutes--for the city's
safety and welfare. But since the city recognized such vagrants as a
source for regulation, did an association with persons regulated by the
ordinance constitute an offense? In City of St. Louis v. William Fitz
(1873), the Missouri high court faced just such a case.’?

St. Louis's police arrested Fitz for violating a city ordinance
which made it a crime for having "knowingly associating with persons
having the reputation of being thieves and prostitutes, previous to
August 21, 1871." At the police court level, Fitz lost, as he did in
the St. Louis criminal court. He appealed to the Missouri Supreme
Court arguing the state did not prove that his association with known
thieves and prostitutes was for any unlawful purpose. Neither, Fitz
argued, did the state prove that he aised or encouraged vagrants to
commit any act prohibited by Taw or ordinance.

Judge W. B. Napton73 proved unreceptive to arguments for
upholding Fitz's prosecution and conviction and the social evil ordinance
influenced his opinion. Napton reviewed the case against Fitz and
found that only police officers had testified that Fitz accompanied
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accompanied thieves and prostitutes and never for an unlawful purpose.
In addition, at least fifteen of Fitz's neighbors totally contradicted
the police testimony about the character of the persons Fitz knew.

As Napton described the ordinance, its workings

... . simply authorizes any police officer in the

city to arrest any man who may be found at a_drinking

saloon, licensed by the city, or at a brothel, also

Ticensed, in_company with persons suspected by the

police as thieves or prostitutes, and a_fine of $500

is imposed for being found at places which the city

authorities see fit to license. 74

Napton did not argue with the ordinance. Missouri could make

police reguiations to promote the health and morals of the state and
could empower its subdivisions, in this case St. Louis, to take
similar steps. But the legislature did not have the power to legislate
"the morals and habits of individual citizens." Citizens possessed
the right of free locomotion in the state and the right to select the
people they associated with for any lawful purpose, and Napton could
not see how the legislature or the city council could Timit either
right. He quietly but forcefully stressed that the law and open
courts stood ready to prosecute breaches of the law and good order.
Napton's court stood ready to protect Fitz's right of associaticn with
persons regulated by the city. In a sweeping statement in defense of
the liberty of association, he said,

However humb]e_mq¥,be the citizen arrested under an

ordinance prohibiting intercourse with [thieves and

prost1tutesﬁ, his right to select his own company,

so long as no actual breach of the law occurs, and

no intended breach of the Taw can be estqb11sﬁed is

as sacred, and as much under the protection of the

State, as though he moved in more elevated spheres

of society. 75
Simply because Fitz, a common laborer in a local elevator company,
1ived with his mother and sister in a neighborhood "infested with
thieves and prostitutes" did not automatically make his association with
these persons criminal. Napton would not let such a case of guilt by
association stand. He reversed Fitz's conviction.’® Napton never
mentioned St. Louis's social evil ordinance by name, but his decision
implied that a person could not be convicted oi the criminal offense of

associating with persons, and in places, the city regulated.
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Further judicial difficulty and interpretation arose in 1874

when the Missouri Supreme Court decided a case on the powers St. Louis
possessed after the March 30, 1874, repeal of the regulatory clause
of the city charter. In State v. Vic. DeBar (1874),77 Missouri
prosecuted DeBar for keeping a disorderly house in St. Louis after
the repeal of the "to regulate' section left the city with only "to
suppress" powers. DeBar lost at the criminal district court Tevel
and appealed to the Missouri Supreme Court arguing the repeal of the
disputed section of the charter did not automatically reinstate the
operation of the state disorderly house statute in St. Louis. She
based her argument on a Missouri statutory provision that read "when a
law, repealing a formal law, clause or provision, shall itself be re-
pealed, it shall not be construed to revive such former law, clause, or
provision, unless it be otherwise expressly provided."’8  DeBar
argued that the 1870 charter provision repealed the Missouri disorderly
house statute's application in St. Louis and when the legislature
repealed the 1870 charter provision in 1874, the state disorderly house
statute did not immediately resume its authority in St. Louis.

Judge E. A. Lewis delivered the opinion for the majority of the
court in another three-to-two opinion.’9  After reviewing the
facts and DeBar's argument, Lewis returned to State v. Clark and upheld
the court's majority decision in that case. In a conflict of laws
question, the general statute gave way to the particular statute. Lewis's
opinion urged the court to stand by its decision in Clark even though
the state legislature had repealed the section of the city charter
that the court had held valid. St. Louis's social evil ordinance pre-
vailed or should have prevailed over the general statutory offense of
keeping a disorderly house. Further, because the 1870 provision repealed
the general prohibition of keeping disorderly houses and the 1870 pro-
vision was itself repealed, the general state provision still had no
force in the city of St. Louis. The remedy to this quirk in the law
lay "to the legislative, and not the judicial authorities."80 By the
1874 provision, St. Louis had the power to suppress bawdy houses, but
Missouri, working through its general criminal state statute against
keeping a disorderly house, could not use its power in St. Louis until
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the Tegislature passed a law specifically giving the state such power
and avoiding the double repeal provision. Judge Lewis reversed De-
Bar's state conviction on these grounds, and the legal and constitutional
powers over disorderly and bawdy houses between the state and the
city continued in disarray.

In an eight-year span, 1877-1885, Missouri's appeals courts
heard one private nuisance action three times. James Givens sued
Henry Van Studdiford for knowingly renting a house he owned for use
as -a bawdy house thereby creating a public nuisance next to Givens'
house and depreciating his property's value.81  Givens asked the
trial court not to enjoin the nuisance but rather to award damages
amounting to $25,000. The parties owned adjoining houses on Walnut
Street in St. Louis, and Van Studdiford began renting his property
to prostitutes in 1872 apparently under the ordinance regulating the
social evil.82  Givens complained that he could not obtain decent
renters because the women next door "indecently exposed themselves at
the windows," further proving that Van Studdiford had to have known
about the nuisance. Givens showed that the whole area had a "bad
fame," that prostitutes occupied other houses in the area, and that
the first house rented to prostitutes was Van Studdiford's. Givens
lost in the circuit court and appealed.

Judge Robert A. Bakewell delivered the opinion of the Missouri
Court of appeals and held that Givens's property had depreciated because
of the special nuisance next door to him and because of the declining
property values of the area. Bakewell concerned himself with whether
a proper charge had been given to the jury, and he found it had not been
sufficient because a bawdy house was always a nuisance per se. The
Appeals Court also overruled the district court's instructions to the
Jury defining a bawdy house. In ascertaining damages due to nuisances,
Bakewell wrote that "the damage recovered must be the actual deprecia-
tion shown to be caused by the existence of the nuisance."83 Although
the damages caused by a bawdy house, the court believed, were "very
difficult" to know, the decision as to the amount of damages must be
decided at trial on the principle they laid down. On these grounds,
Bakewell overruled the district court's ruling denying damages to
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Givens for Van Studdiford renting his house to prostitutes.

Van Studdiford appealed to Missouri's Supreme Court in
October 1880. Judge Warwick Hough, in a one-paragraph statement, up-
held the appeals court decision of 1877.84 Undaunted, Van Studdiford
kept the case in court, asking for and receiving a new hearing by
the Missouri Supreme Court which returned another decision in its
April 1885 term.85

Attorneys for both Givens and Van Studdiford submitted briefs
for the rehearing. Van Studdiford relied on the principles of nuisance
law, St. Louis's use of the state police power, and the charter change
enacting the social evil ordinance. He first pointed out that to sus-
tain a private nuisance action such as Givens's, Givens had to prove
a special injury to his property different from the injury sustained
from the general neighborhood.86  Givens had not proven this special
injury, Van Studdiford explained, and therefore his suit ought to fail.
Next, Van Studdiford argued that St. Louis's charter provision "to regu-
late" disorderly houses in the city repealed and "entirely eliminate[d]"
from the state criminal code all provisions against keeping or renting
disorderly hcuses in the city. He cited State v. Kate Clark and State v.
Vic. DeBar in support of his position.8”7  Missouri's repeal of the
charter provision allowing the passage of the social evil ordinance went
unmentioned in Van Studdiford's brief.

Missouri's court reporter recorded a good deal Tess of Givens's
brief. His lawyers argued, first, that the state supreme Court had no
authority to reconsider Van Studdiford's appeal because he had failed
to meet the corect filing dates. In outline-like fashion, Givens stated
that he did have a proper action in nuisance against Van Studdiford,
that the trial court properly excluded the evidence of the license and
ordinance, and that Van Studdiford let the house knowing it would be
used to house prostitutes. Van Studdiford, therefore, stood Tliable to
anyone claiming injury from a nuisance in the house, argued Givens.88

Judge Francis M. Black began by throwing out Givens's argument
that the rehearing should not have been accepted and then reviewed the
facts of the case as described above. As Black had discovered, the
whole area around both Givens's and Van Studdiford's houses had under-
gone a transformation in the early 1870s when it had become the site
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of St. Louis's bawdy houses. Because of the character of the neigh-

borhood's new residents and their use of the buildings as houses of
prostitution, Givens's property depreciated in value. In fact, Blacks's
decision showed that Van Studdiford rented his house to none other than
Kate Clark, the woman involved in the previous Missouri Supreme Court
case on the social evil ordinance.

Black brought up Kate Clark's name for a reason. He settled
Givens v. Van Studdiford by extrapolating from State v. Clark and State
v. Vic. DeBar. He began by returning to the source of bawdy house
thinking in law, Hawkins's Pleas of the Crown, and reaffirmed that
bawdy houses were nuisances per se. Yet he faced the problem of har-
monizing the legal tradition of Hawkins with St. Louis's regulation
efforts. Black agreed that the regulation "was the law in St. Louis
so long as the ordinance in question was in force."89 Regardless
of whether the ordinance was morally correct, it had effect in St.
Louis and should have been admitted in evidence at Givens's original
trial to show the house "was kept in compliance with [the social evil
ordinance's] provisions."

1ack broke with established legal traditions and sided with

the municipal ordinance.

It is difficult to see how we can hold such a place

to be a public nuisance per se so long as it has the
protectiﬁg hand_of the 1gﬁr_ﬁﬁd S0 10% as kept

within the regulations preécribed by the ordinance. 90
Black believed the trial court erred in assuming the house to be a
nuisance and in so instructing the jury. To the jury should have been
left the question of whether the residents of the house behaved them-
selves in a manner that rendered the property a nuisance. If they had,
the city license and registration would not have protected the house
because even public improvements such as roads, if they became dangerous,
could become a public nuisance, and Missouri's Supreme Court held the
same rule applied here. St. Louis regulated a natural evil for the
public's welfare but the actions of the residents could strip the
house of the city's legal protection. Further, Van Studdiford could
not be sued for renting the house, Black ruled, because the facts had
to show that he rented the property with prior knowledge of its future.
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Givens had not proven such prior knowledge.9! Because Van Studdiford

rented the property without knowledge of its future use and because
the city ordinance placed what would be a nuisance under the protection
and regulation of the law, Givens's suit failed.

Missouri's Supreme Court held the social evil ordinance a
valid use of the state police power pursuant to the appropriate charter
change upheld in earlier cases. But that valid use and Van Studdiford's
renting out of his property as a bawdy house did not provide Givens
a remedy against Van Studdiford for the loss of property value to his
property. And none of the three cases of Givens v. Van Studdiford
gave any indication of where Givens's remedy lay. Perhaps he should
have sued the city, if he could have conquered the problem of sovereign
immunity, attacking the regulation of prostitution as contributing
to his loss of property value. After eight years of litigation, a jury
trial, and three appeals court decisions, Givens had not discovered a
way to recover a penny of damages to his property from a neighbor's
renting his house as a bawdy house under the St. Louis social evil
ordinance.

Two years after the last Givens appeal and thirteen years after
Missouri's repeal of the St. Louis ordinance, one other case reached
the appeals level for decision. In 1887, Missouri's Court of appeals
decided Levi L. Ashbrooke et. al. v. Roselle Dale which involved the
question of Tegal and illegal contracts for rent during the period
when the disputed ordinance had effect.92 Why the case took so long
to reach the appeals level, Judge Roderick E. Rombauer's decision did
not say, but what is clear is that Dale and another woman began renting
722 Market Street in St. Louis for use as a bawdy house in accordance
with the city's regulation of prostitution. Ashbrooke's wife owned
the property but he acted as her agent and rented the hcuse knowing
it would be used as a house of prostitution. Ashbrooke charged Dale
from sixty to seventy dollars a month rent for the house while the rent
for such property if rented for "legitimate purposes" was thirty to
forty dollars per month. Eventually, Dale stopped payment. Ahbrooke

then sued her trying to recover the Tost rent. At trial, Ashbrooke Tost
and appealed.
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Judge Rombauer began his decision by recalling the charter re-
vision, the 1874 DeBar decision, and the 1885 Givens decision, all of
which he believed reaffirmed that bawdy houses were nuisances and the
renting of such establishments were a "public wrong."93  What Ash-
brooke's attorneys failed to convince him of, however, was the ordinance's
application in St. Louis making it "not unlawful" to keep, and by
implication rent, bawdy houses. Nowhere in the decision, either in
Ashbrooke's brief, Dale's brief, or in the court's statement, did any
party cite State v. Clark (1873) and its ramifications for the rental
contract at issue in Ashbrooke. Instead, Ashbrooke had focused his
appeal on the admissibility of the reputation of the house at trial
and on the court's instructions to the jury. And Rombauer, limiting
the issues even more, narrowed them to whether Ashbrcoke as agent or
Ashbrooke's wife as owner actually rented the house. If the wife
rented it, Rombauer stood ready to concede the possibility she did
not know or understand it would be used as a bawdy house thereby making
the contract valid, whatever the rent and Dale would have been held to
the contract. If Ashbrooke rented it as agent for his wife, he would
have known--and probably did know--how it would be used; without proof
to show the city sanctioned the protection of prostitutes at the
time of the contract, he would have unlawfully rented the premises.
In this latter case, Ashbrooke's attempt to continue to extract the
higher rate of rent would fail. Rombauer determined that Ashbrooke did
act as his wife's agent in all business transactions and their attempt
to hold Dale to the rental contract was void. Dale did not have to
pay the excessive back rent.

Ashbrooke showed yet another legal problem that could arise from
such city regulation of prostitution. Prostitutes needed a room or
a house from which to operate. Women supporting themselves as prosti-
tutes had entered into contractual relationships with landlords for the
rental of property used in their trade between the years 1870 and 1874
when St. Louis regulated and licensed their trade. Did the letting of
property for such use, usually considered an illegal contract, consti-
tute an offense at law? St. Louis's social evil ordinance, even if
Ashbrooke could have entered it into evidence at trial, had no
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provision exempting the renting of property for bawdy houses in
St. Louis from the state statute against immoral contracts. St.
Louis's ordinance protected the property once an individual used it as
a bawdy house, but did that protection extend to the parties for the
contract for the renting of the property? Ashbrooke provided no ans-
wers since the case turned on the admissibility of reputation issue
but the question remains: What kinds of legal relationships and uses
of property did such prostitution regulation alter and protect from
state prosecution? St. Louis's early-1870s attempt to regulate pros-
titution continues to raise such questions over one hundred years Tlater.
St. Louis's experiment with regulated prostitution presents a more
complicated and confusing picture when placed in a legal context than
other writers have painted so far.

* * *

St. Louis's efforts are noted for the depth and extremes to which
the city went to regulate prostitutes, license bawdy houses, and
medically examine the public women of St. Louis, but its experiment
was short-lived and passed quickly from the public scene. Other
cities in the late nineteenth and early twentieth centuries usually had
vice areas that existed by tradition and police toleration rather than
positive municipal ordinance. New York's Tenderloin, Chicago's Levee,
San Francisco's Barbary Coast, and Fort Worth's Hell's Half Acre
testify to the nationwide presence of municipal prostitution vice
areas. But these were only the best-known vice areas. Smaller cities
and towns had houses or clusters of houses devoted to the trade of pros-
titution. But perhaps the most well-known, eulogized, written about,
researched, and most surrounded by its own mythology was New Orleans's
Storyville.

In November 1917, under pressure from the Department of the
Navy, New Orleans closed its fabled red light district. Storyville's
cheap women and expensive beer in a Cajun atmosphere continues to be
an allure today, even if the reality is a heavily policed strip of
clip joints and bars featuring topless waitresses. Both the high-
class parlor houses, such as Lulu White's Mahogany Hall, and the
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roving black, white, and interracial jazz bands live on only in the

past and in such works as Al Rose's 1974 Storyville, New Orleans.94
Although a journalist, Rose tried to relay a sense of both the district's
history and its standing in Louisiana law and New Orleans police admin-
istration. For a general survey it succeeds but the final focus of

this chapter is not New Orleans's policing, moral, and economic prob-
lems. Rather, it is how New Orleans used delegated state police power
to affect a local prostitution situation and how the courts, state and
federal, viewed and interpreted that use of state power.

New Orleans has a long history of informally districting sec-
tions for prostitution as well as for saloons and dance halls. As the
South's largest and best port on the Gulf Coast, as the southern ter-
minus of the Mississippi River, and with a French Catholic heritage
in a Protestant state, New Orleans became a transmission point for cargo
and men. And wherever sailors, stevedors, longshoremen, and flatboat-
men congregated, there too could be found the prostitute and bawdy
house anxious to provide female companionship for a price. Together
with New York on the East Coast, San Francisco on the West Coast, and
Chicago on the Great Lakes, New Orleans was a premier city for pros-
titution--the premier city on the Gulf Coast and the nation's most
legendary by the turn of the century.

Prostitution flouirished in Naw Orleans from at least the 1820s
and the city's only attempt to license its bordelloes (1857-1858) fail-
ed.95  Nevertheless, at any one time, only a small section of the
city housed the cluster of bawdy houses, and by the 1880s, the city
blocks devoted to prostitution, alcohol, and music had settled in an
area just above the French Quarter. South Basin Street formed the
southernmost border of the vice area with Canal, St. Louis, and Robert-
son streets roughly completing the boundary. 96 A smaller vice area
known as the "up-town" district and inhabited almost exclusively by
black prostitutes existed west of the main area. These districts exist-
ed because residential and commercial growth in the city combined with
police toleration, corruption, and intention kept the houses together.
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And this concentration prevented the damage from noise and offensive
behavior from spilling throughout New Orleans.97
By the Tater 1890s, the area had become so controversial that

the city council believed it had to take some action to control
prostitution. And here it faced a dilemma. New Orleans could not
make the trade of prostitution legal; that would exceed its powers and
violate all Tegal precedents and law. But neither could the city
sit still and allow the area to run openly and free. How could it
Timit the evil of bawdy houses without stepping on the toes of the
Tandlords who were making money off the area and appease those who call-
ed for the city to protect its citizens' morals? In January 1897
Alderman Sidney Story proposed an ordinance which would make it illegal
for any prostitute to live outside an area described in the ordinance
and corresponding to approximately where the houses were already estab-
lished. Story's proposed ordinance then virtually contradicted it-
self by saying that it did not authorize "lewd women" to occupy a house
anywhere in the city.98 This confusing legal maneuver can best be
seen by quoting from the ordinance.

Be it ordained by the Common Council of the City

of New Orleans, That from the first of October, 1897,

it shall be,uniawfu1 for any public prostitute or

ToRabit T Tves ok Baesote oty houen: ronm, or-Eléset

situated without the following Timits: |area des-
cr1bedﬁ .

Provided further, that nothing herein shall be
construed as to authorize any lewd woman to occup¥}

a house, room, or closet in any portion of the ci 99

According to Rose, Story had traveled Europe and studied Euro-
pean methods of prostitution control and with the aid of a "prominent
New Orleans attorney," Thomas McCaleb Hyman, had drafted the ordinance.
Story submitted it to the city council in early January 1897, and the
council adopted it on January 29th with an October date for its imple-
mentation. But on July 6, 1897, the council adopted a shorter version
of the ordinance with the same pertinent phraseology which added the
up-town district to the area out of which no Tewd woman should be
found. This revised version also changed the date on implementation to
January 1, 1898.100
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Rose attibutes the wording of the ordinance to a suggestion pre-
sented ten years earlier in the vice area's unofficial newspaper.

Rose's suggestion is unlikely. Besides the problem with the time lag
between the 1887 newspaper story and Story's 1897 ordinance, it is
unlikely that a middle-class alderman with competent legal counsel would
take a public policy suggestion from the vice area's newspaper.101
Instead, Story's exposure to European prostitution control methods and
Hyman's legal training could easily have led to the idea not to legal-
ize prostitution positively in a district but to deny housing to
prostitutes anywhere except a specified area. In this way, the

daily administration of the city's vice could be left to local police
authorities while the ordinance might possibly pass judicial scrutiny
since it did not positively permit or support prostitution.

On January 1, 1898, the ordinance took effect and eleven months
later, on November 21, Louisiana's Supreme Court ruled on the city's
vice districting.102  George L'Hote and several of his neighbors
challenged the ordinance in the state district court seeking to enjoin
the operation of the ordinance. Although the ordinance did not directly
affect L'Hote's property, which was located next to the district, the
ordinance would depreciate property values generally in the area and
thereby damage his property. At trial, the court enjoined the city
from establishing the district affirming L'Hote's argument of future
damages if the ordinance went into effect, and from that decision New
Orleans appealed directly to the Louisiana Supreme Court.103

Judge Henry C. Miller wrote the unanimous opinion for the Supreme
Court and interpreted the case as involving the limitations and uses
of the state police power by cities. Citing New Orleans's earlier 1857
vice districting attempt, Miller believed that "from an early period
it has been the policy of the councils of the city to assign limits for
houses beyond certain limits." He listed the boundaries of the dis-
trict as defined in the 1897 ordinance and placed L'Hote's property
approximately a half a block away from them. He also summarized L'Hote's
position. L'Hote alleged that his neighborhood had been free of such
houses and the ordinance, in changing the neighborhood, would make the
area unfit for families. Property values would drop. He also argued
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that New Orleans's 1857 ordinance prescribed 1imits for the city's
bawdy houses--different Timits than the ones found in the 1897 ordi-
nance--and that the first ordinance exhausted the city's powers to
affect bawdy houses. L'Hote asserted that the city's previous, mid-
century prostitution control efforts precluded any later city action
on the question; he wanted to freeze city action with the 1857 ordinance
which segregated the women and houses away from his property.

Miller began his decision by granting that L'Hote had the rig.t
to enjoin the enforcement of what he perceived to be an "illegal
ordinance."104  But that was the only point Miller conceded. Miller
believed the use of the city's police power to act in defense of its
citizens' morals formed an undisputed principle of law.

The regulation of houses of prostitution_would

seem t0 be so closely connected with pubiic Qrder

and decency, the policy announced by the ordinance

has so long been exerted in all large cities of

our country, and the power has had Such frequent

recogn1t1on in the charters of this city, that it

would seem the power itself cannot be successfully

controverted. 105
Miller knew that limits existed on the police power, but the ordi-
nance was not beyond the city's power nor did it violate any of L'Hote's
guaranteed state or federal constitutional rights. "The ordinance,"
Miller wrote, "neither sanctions nor undertakes to punish vice."
New Orleans tried to 1imit the negative effects of prostitution by
segregating it to a specific location in the city, an action within
the city's powers from the state through its charter.

The vice, . . . is simply subjected by this ordinance

to _that restraint demaned,bﬁ Bub]1c interest. The

unfortupate class dealt wit the ordinance must

live, They are not denied shelter, but ass1%ned that

portion of the c1t¥_beyond,wh1ch tﬁey are no

permitted to establish their homes. "~ Thus viewed, .

the ordinance cannot be deemed open to the objection

that it either punishes or grants a Ticense to

vice beyond the competency of the council. 106

Miller next turned to L'Hote's argument that once the city
council acted to confine bawdy houses to a specific Tocation the
council could not Tater alter its decision. L'Hote believed that
oiice bawdy houses moved into a neighborhood¢. the houses could never

regain a reputable character even if the use of the houses for pros-
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titution ended and the vice moved on. Such houses had taken on an

"eneffaceable [sic] stigma, depreciating for all time the value of

the property." If that were true, then the city's 1857 decision had
ruined a section fo the city and exhausted the city's power to im-
pinge on private rights for the public good. New Orleans's 1897 limits
differed from the 1857 limits and the new limits would involve "a

fresh and unnecessary sacrifice of private rights."

Miller could not support such a proposition. L'Hote's freezing
of public policy to the city's first action did not seem reasonable.
Miller found L'Hote's argument too ridged and believed that if the
city had once acted on an issue it could act later to conform policy
"the changed conditions time has called into existence."107  Loui-
siana's Supreme Court supported a more flexible and responsive view
of city actions regardless of the unintended injury done to a few of the
city's residents. Miller and the court recognized that the use of the
state police power did occasionally adversely affect some citizens.

But the state's responsibility (and in this case the city's respon-
sibility) to protect the "morals, health, and Tives" of the wider commu-
nity outweighed L'Hote's injury. "To that police power all must yield
obedience," the court boomed. Private property and private rights

had to give way to governmental actions for the public good. Miller

did not deny L'Hote's injury but believed the city's need to control
prostitution and the method employed to control prostitution took
precedence over L'Hote's depreciated property values. Louisiana's
Supreme Court decided L'Hote would be compensated for his injury

"by the general public benefit the regulation is designed to subserve,"108
overturned the trial court's decision against New Orleans, and dissol-
ved the injunction against the ordinance.

Storyville lost at trial, then won in the Louisiana Supreme
Court, but faced another life-threatening judicial review in the
Supreme Court of the United States in 1900. L'Hote appealed Louisiana's
high court decision to the federal court on Fourteenth Amendment grounds,
meaning, he alleged New Orleans's actions -deprived him of his property
(through depreciation) without due process of law. The Court heard
arguments on March 20, 1900.109 In its brief to the Supreme Court,
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the city of New Orleans pounded away at the idea that it did not
violate its charter in passing the vice districting ordinance and
that the ordinance was a fair and just use of delegated state police
powelr*.”0 New Orleans also argued that the Court should not overturn
Louisiana's Supreme Court decision because an issue such as the control
of prostitution was best handled at the local level with elected offi-
cials responding to the felt needs of the community. If the court
interferred, it would have the effect, New Orieans's City Attorney
Samuel L. Gilmore argued, of "substituting the discretion of the courts
for the discretion of the Council." Cities could regulate bawdy houses
using the state police power as a means of preserving the public morals,
and that use of the state police power could "never be construed as a
violation of the Fourteenth Amendment."111  L'Hote's brief to the
Supreme Court is not in the public literature but, not unlike New
Orleans, he probably argued basically the same points he had presented
to the Louisiana Supreme Court but in Fourteenth Amendment terms. 112

On May 14, 1900, Justice David J. Brewer handed down a unanimous
decision.113  Brewer's decision took six pages of the text while the
facts filled eight pages. Together they form the Supreme Court's
only statement on the use by cities of delegated state police power
to control prostitution. The Court would deal with federal legislation
affecting the interstate transportation of women for immoral purposes
in the 1913 case of Hoke and Economides v. United States. but L'Hote
provides the Court's only review of state action against prostitution
and defining an area outside of which prostitutes could not Tive or
carry on their trade.114

Justice Brewer began his opinion by reviewing what the case did
not involve.115  He pointed out that no "woman of that character"
challenged the ordinance's validity. No woman argued that the ordinance
deprived her of any of her personal rights or the right to decide where
she could live or how to conduct herself. Next, Brewer stressed that
no property owner contested the ordinance on the grounds that it
deprived him of possible rents and tenants. And, finally, he noted
that the ordinance did not give a free hand to the persons to carry on
their business in any manner they wanted or which disturbed the public
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peace. Since the ordinance boil prescribed 1imits outside of which
no prostitute could 1ive and prescribed penalties for public disturbances
within the limits, the ordinance did not turn the area over to the
district's residents and visitors. Having described who and what was
not involved, Brewer narrowed the question to whether a person who
owned or occupied property next to such a district could prevent the
enforcement of the ordinance.

In dicta, Brewer answered his own question explaining the federal/
state relationship as it dealt with issues such as prostitution control.
he knew full well that the issue was complicated, both socially and
legally, and he believed he knew the best remedy for the problem.

. . . one of the difficult social problems of the

day is what shall _be done in respect to those

vocations which minister to and_feed upon human

weaknesses, appetites, and passions._The manage-

ment of these vocations comes directly within_the

scope of what_is known as the police power._ They

affect directly public health and morals. Their

management becomes a matter of growing impor-

tance, especially in our_]ar%er cities, wnere from

the diversity of population the_things which minister

to vice tend to increase and multiply. 116
Brewer is not normally thought of as a friend of state police power,
but he upheld the use of the police power in this case. In L'Hote,
a reader would not have known that Brewer possessed any fear of the
possible 1imitless nature of the police power. For example, after
setting out three public policy alternatives on prostitution which
the legislatures of the state and/or the city could choose to
jmplement, Brewer announced that the courts had no power to inter-
fere with whatever policy the legislature chose to follow. "It is no
part of the judicial function," he lectured, "to determine the wisdom
or folly of a regulation by the legislative body in respect to matters
of a police nature."117

Having established that the power to decide public policy on
matters such as this fell to the police power and the legislatures
of the states, Brewer then asked a series of rhetorical questions a-
bout whether the use of the police power in New Orleans had been
"unjustifiable" or "unwaranted?" Brewer thought not. He reasoned

that once the power "to 1imit the vocation of these persons to certain
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localities" had been established then the question of the specific lo-
cation had no standing. States possessed the right and the power to
limit such houses and their occupants to prescribed areas and that power
carried with it ". . . the power to discriminate against one citizen
and in favor of another." He understood that some people would be
injuried by the establishment of boundaries and that different
boundaries would have injured some one other than L'Hote. But ". . .
if the power to prescribe territorial limits exists, then the courts
cannot say that the limits shall be other than those the legislative
body prescribes." Inquiry into the "reasonableness" of these particular
boundaries lay not to the courts, Brewer was saying, but to the legis-
lature. If the current legislature failed to deliver a satisfactory
remedy, then L'Hote's remedy lay to the polls to change the composition
of the legislature whether it be the city council or the state legis-
lature.

But Brewer also implied that, perhaps, the ordinance was not a
bad idea. he called it "an attempt to protect a part of the citizens
from the unpleasant consequences of such neighbors. Because the legis-
lative body is unable to protect all, must it be denied the power to
protect any?" Brewer gave a judicial nod of approval to New Orleans's
use of the state police power to establish a public policy on the
subject and appeared to give a judicial wink of approval to the 1897
Storyville ordinance in particular.

Brewer took up L'Hote's argument of "pecuniary injury"--money
damages done by the ordinance--by saying that the police power often
works injury and that that injury did not limit the use of the police
power. Such pecuniary injuries occurred when the police power affect-

ed directly some property but such was not the case in L'Hote's in-
stance.

Here the_ordinance in no manner touched the property

of the plantiffs. It subjected that property to no

burden, i1t cast no duty or restraint upon it, and

only in an indirect wa¥ can it be said that i1ts

pecuniary value was affected by the ordinance. 118
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L'Hote's alleged injury could not overturn the ordinance;
after all, perhaps the bawdy houses would locate in the prescribed
Timits but away from L'Hote's property. "They may go to the other
end of the named district," Brewer speculated. But he had one further
suggestion and possible remedy for L'Hote since the suit for an injunc-
tion and damages failed. Brewer reminded L'Hote and his lawyer that there
was still a remedy at law. "There is nothing in the ordinance to deny
the ordinary right of the individual to restrain a private nuisance."119

Perhaps nuisance law held L'Hote's remedy but Brewer overruled
the other issues L'Hote raised. He upheld the districting ordinance
and while adhereing to the policy of judicial restraint in legislative
policy questions he had upheld New Orleans's right to use Louisiana's
delegated state police power to enact the ordinance. In addition, he
supported the concept of dual federalism by which the states have ple-
nary authority over some matters. Brewer's decision in L'Hote placed
such city policy squarely within the perogatives of the state's power
of police and outside any federal question or interference on due pro-
cess Fourteenth Amendment grounds. L'Hote is not great constitutional
Taw or a landmark case but rather a reflection of the strength of
federalism, separation of powers, and state police power in the
judicial mind at the turn of the century.

With L'Hote as precedent, it is perhaps surprising that more
cities did not enact districting ordinances on the Storyville mode.

A few cities did follow New Orleans's example, as the next chapter on
Houston's vice district will show, but the majority of the vice areas
in the country continued on the edge of the law. Informal police
toleration/regulation of the bawdy houses and a resignation among
police about the inevitability of prostitution combined with the
weight of tradition in favor of handling prostitution at the local level
constituted a formidable obstacle against formal restrictions. But
cities possessed the power to act, and act creatively by using the
state's police power delegated to them in their charters to apply a
variety of public policy alternatives to the social problem of pros-
titution. Some cities exceeded their powers in the search for alter-
natives to limit or eliminate the red lights from the urban land-
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scape, and some cities, 1ike St. Louis in 1870, lobbied the state

for the charter change necessary to take control over a local pros-
titution situation. Cities could affect and change their moral environ-
ment and the state courts would support their actions as long as the
cities acted within both their charters and the delegation of the
state's police power. Moral reformers sought to change societal
attitudes about prostitution and formed pressure groups to oppose

the policies of some cities with St. Louis's 1874 repeal of the social
evil ordinance an example of their pressure. But these restraints
originated outside the law and America's legal tradition and consti-
tution structure. In fact, federalism's tradition of localism and
state police power forced the moral crusaders out of the churches and
pulpits and into the city council chambers and state capitals. City
use of state power either to tolerate an informal vice district or,
through positive law, to establish a vice district force the training
and education of the purity crusaders in the ways of American government
and law and transformed them into lobbyists for the purity cause on all
levels of the federal system. Thus, even the legal standing of

vice districts was as has been in much of American legal history per-
meated, molded, and shaped by the principles of state police power,
federalism, and constitutionalism.
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CHAPTER SIX

"Mamma, them sure is nasty ladies in that house":
Districting and Segregating Prostitution
in Houston, 1907-1909

Cities desiring to establish a vice district, such as St. Louis
and New Orleans, needed help from the state or, if not the state's
help, at least a lack of state opposition. In St. Louis's case, Missouri
granted the city the charter change which allowed for the social evil
ordinance while in New Orleans's case, the city had the necessary
charter provision from earlier charters, to regulate its bawdy
houses without state involvement in the city's vice controversy. Both
St. Louis and New Orleans had to be Janus-Tike in their outlook:
from one perspective each needed to see their prostitution problem and
the public pressures to control the problem. From another perspective,
cities needed to recognize the power the state possessed to fight
the evil of prostitution and their state delegated powers to combat a
local vice situation. In this issue of vice control, cities found
themselves wedged between the social problem of prostitution and the
state's criminal statutes on vagrancy and disorderly houses, and the
state's delegated powers to cities. Through local tolerance, lobbying,
and the appropriate charter changes, St. Louis and New Orleans struck
a balance between the state's legal restrictions and requirements and
local desirers for reform.

A variation on this theme of legal/social interaction in con-
trolling prostitution can be found in Houston's experience with the
social evil. Houston and its policies toward prostitution may be more
representative of how smaller cities at turn-of-the-century America
responded to the presence of prostitutes and bawdy houses.!

H ouston's creation of a vice district will be considered in four
closely related phases: one, Texas's revision of its disorderly

house statute and the actions of a local district court pursuent to

the revision; two, the unintended effects of the statute revision in the
physical location of the disorderly houses in Houston and the public
response to the disorderly house's changed location; three, Houston's
decision to district its prostitution subsequent to a city commission
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recommendation; and four, the effort to segregate racially
Houston's vice district:2 =

Houston developed up Buffalo Bayou from Galveston Bay and Gal-
veston, Texas. From about the 1870s until 1900 or so, Houston captured
Texas's railroad lines and became the major rail head for the state
even though Galveston was Texas's best port. As a major warehousing,
manufacturing, and commercial center, Houston grew steadily from a
small town after the Civil War to a medium-size city by the turn of the
century.3 Like most cities of the period, Houston had its share of
disorderly houses and bawdy houses catering to transients, laborers,
and native Houstonians. Houston had a long history of accommodation with
its disorderly houses punctuated by almost seasonal prosecutions of such
places from the 1870s through at least the 1890s.4 Most bawdy houses
and drinking houses were congregated downtown around the old city hall
and the Market Square area of town. By 1907, the newspapers referred
affectionately to the area as the "Happy Hollow."® The city and
its immoral houses had reached a tacit agreement, a compromise with the
houses operating openly and expecting to be occasionally indicted and
charged as disorderly houses in the criminal district court and the women
expecting to be charged occasionally as vagrants before a justice of
the peace in a summary proceeding. Public calls for a clean-up,
especially around election time, closed a few houses, restrained a few
women in jail, and thinned the pockets of the local police, but
within a month or two the houses reopened. This "system" of prosecu-
tions, informal police control, and the city's tolerance of bawdy houses
in a specific area of the town describes a typical situation for cities
and vice in the period.

Houston's comfortable arrangement with its vice changed in
1907-1908 but not because of anything the city did; Texas revised its
disorderly house statute. It is still unclear why Texas chose to re-
vise its statute in 1907. The Journals of the Texas House and Senate
provided only an outline of House bill 10's Tife in the 1egis1ature.6
What can be gleaned from the sparse record is that Representative
J. A. L. Wolfe, of Sherman, Grayson County, entered a revised disorderly
house bill into the Texas House on January 10, 1907, and the bill



194
went to the committee on Criminal Jurisprudence for consideration.
House bill 10 passed through the House, then through the Senate, and
finally went to a conference committee to hammer out the differences
between the House and Senate versions of the bi11.7 None of the
debates on the bill, if any occurred, are recounted in the Journals
and the state archives proved equally disappointing. What is known
is that the Texas legislature passed the bill and it received Governor
Thomas M. Campbell's approval on April 18, 1907.8

Texas's revised disorderly house statute possessed two unique
provisions. On the one hand, it foreshadowed Iowa's later and much more
noted and copied red-light abatement act by providing the civil remedy
of an injunction against disorderly houses to any citizen in the state,
not just to district and county attorneys. Texas's statute was the
second such red-light abatement act in the country and it gave citizens
the power to initiate actions of abatement against disorderly houses
without the need of showing special injury from the nuisance.9The law
provided for prosecutors to start suits and provided

that nothinﬁ in the above proyiso contained shall
ARG R

name, and such citizen shall not _be required to

show_that he is personally injuried by_the acts

complained of, and the_procedure in all cases

brought hereunder shall be the same as in othe

suits for injunction, as near as maybe, . . . . 10

But what the legislature gave so too it could take away, and
the second unique provision in the revised disorderly house statute
created a major loop-hole in the act. It may be that this second
provision was the reason why the bill needed a conference committee to
settle the differences between the House and Senate versions. Article
362a of the statute provided a general grant of power to prosecutors and
citizens to enjoin "habitual, actual, threatened, or contemplated use
of any premises, place building or part thereof by persons attempting
to establish a bawdy house or disorderly house at the location."
Texas's revised disorderly house Taw continued in the next paragraph

to say that article 362a and its more detailed companion article, 362b,
could not,
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. . . interfere with the control and regulation

of bawds and bawdy houses b{,ord1nances of _incor-

porated towns and cities acting under_special

e ante WL R e S ek st

district of such city. 1
If the city had both a special charter from the state--meaning a
charter granted a city over a certain population passed as a special
act of the legislature--and a municipally authorized and established
vice district then the personal injunction provisions of the disorderly
house statute could not touch the bawdy houses. This loop-hole pro-
tected any Texas cities already in possession of a municipal ordinance
setting up a vice district from having that district broken up by pri-
vate suits and it provided an incentive to other cities to establish
a vice district. A local prosecutor and the citizens of the area, now
armed with the power of injunction, would see that such houses did not
stray out of their city-prescribed limits. Providing every citizen
with the power to initiate an injunction made every citizen, in ef-
fect, an unofficial prosecutor. Citizens using the abatement and in-
junction law helped bear the burden of keeping the social evil in de-
signated areas. Texas's revised statute provided a remedy for persons
on both ends of the "regulate or suppress" prostitution controversy;
cities could only prosecute and suppress their bawdy houses unless they
operated under a special charter and had passed an ordinance establish-
ing a special district for its disorderly houses. Furthermore, the
statute reflected the need for compromise and accommodation necessary
to enact laws in popularly controlled state legislatures and the
law displayed the social tensions and attitudes of the time over pros-
titution.

House bill 10 took effect on July 12, 190712 and ten days
later the Houston city commission began receiving citizens' petitions
asking for the closing of the city's bawdy houses. On July 22, F. H.
Hellson presented a petition asking to close the "objectionable
places" on Texas Avenue and Louisiana Street and on July 29, J. N. Gor-
don presented a petition asking for a similar closing of places on
Louisiana, Texas, and Prairie streets--all in the heart of Houston's
traditional vice area.l3 The commission referred the petitions to
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the Police Committee, but took no further action on the
comp]aints.]4

Six months later the revisions of the statute continued to be
felt in Houston. A story appeared in the January 23, 1908, Houston
Post which told of contempt hearings before the sixty-first district
court of twenty-one landlords and residents of the "Hollow."15
In order to have received such contempt charges, the landlords and
residents of the area defied a court order enjoining and abating the
continued use of their properties for immoral purposes. The provisions
of the revised disorderly house statute had begun to work in Houston.

Judge Norman G. Kittrell stayed the contempt charges for one
month and he explained why he chose not to follow through with the
charges. One important aspect of prostitution can be seen as a ques-
tion of housing vagrants in bawdy houses in and out of vice areas and
the future housing of the residents of the Hollow concerned Kittrell.
He wrote that if the residents of the houses had to move immediately,
their move would "result in injustice and danger to residents of houses
of other parts of the city now exempt from the presence of such houses
and such occupants."16 Kittrell desired to "minimize the evils
resulting from present conditions as far as possible." Kittrell walked
a narrow line in his order on the contempt hearings. Houston Hollow's
residents stook in contempt of court but if Kittrell insisted on imme-
diately breaking up the area, he ran the risk of spreading the disor-
derly houses throughout the city. Instead, he stalled for time. After
chastising the landlords ft renting their properties for immoral pur-
poses, Kittrell modified his contempt decision and the injunctions
pending against the defendants. He gave the residents one month,
until February 22, to vacate their present places of business. If at
that time the residents had not moved, the contempt charge would take
effect and the defendants would stand liable to be fined and imprisoned.
As a further warning to the residents of the Hollow, Kittrell added that
"if any female defendant be charged with soliciting on the street or
the sidewalk or from the place where she resides," then the contempt
order would take effect immediately regardiess of his one-month stay
order. Kittrell found a way to both enforce the law and to apply
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pressure to the residents to move yet without pushing his authority

and the law so hard as to possibly damage the rest of the city by any
hasty effort to close the Hollow.

In 1908 Houston, the Hollow existed downtown near commercial
businesses but not private residences. Soon after the postponement of
the contempt charges against the Hollow's denizens, residents of the
second ward, east of the central business district, began to complain
about and organize against the movement of disorderly houses into their
respectable neighborhood. The second ward confronted an old, enduring
problem of American city Tife 17 On February 4, residents met to
choose a committee to confer with the school board to discuss ways of
removing "undesirable residents" from the neighborhood.18  Without
being specific, the Chronicle reported that what concerned the citizens
was that "evil conditions exist in close proximity to a school house."
After visiting the school board, the committee of the second ward planned
to visit the major and the city commissioners to inquire about their
remedies against such houses. Appeals for help and relief would also
be made to other organizations such as the Houston Civic Club and
the Pastor's Association, but if all that lobbying faiied, the cam-
paign would be "pressed through the medium of an injunction similar to
the one employed to rid other sections of undesirable tenants." What
appeared to be happening was that the disorderly houses of the Hollow
had begun to move out of the central business district down Buffalo
Bayou to a working-class residential area, an area in transition from
family dwellings to 1ight and medium industry. This movement of
houses and their undesirable residents worried the residents of the
second ward: ". . . they do not believe that those driven from other
sections should be allowed to locate near them, and they are taking the
opportunity of working against it."19 Probably these saine citizens
welcomed the injunctions against the Hollow but where the prostitutes
and bawdy houses of the Hollow should go when the Hollow disappeared did
not occur to the second warders until the houses began opening up in
their neighborhood. Using the injunction and abatement law did not
automatically mean the end of prostitution in Houston, but the use of
such legal measures turned out to mean the spread of prostitution
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and its accompanying houses to new areas of the city.

On Monday night, February 10, a committee of persons from
the ward met with the school board and complained about the presence
of "houses of ill-repute" near the Thomas J. Rusk school on the corner
of Hamilton and Commerce streets. School board members assured the
committee of concerned citizens that the board had already enlisted
the city's help in closing down any houses in the vicinity of the
school. In fact, the city told the school board that the houses would
be closed within a week and the board let it be known that they “"would
countenance no jeopardizing of the moral atmosphere of the city's
schools."20 Mayor Horace B. Rice sent word to the school board
that he would use the city's power "to rid the paths of the school
children of all dens and traps of vice" then and in the future.

Judge Kittrell entered the final decrees in the injunction suits
on February 18, 1908. Of the twenty-one original defendants, only
twelve were left by the middle of February to enter such decrees against.
According to his decrees and his earlier postponement, the injunction
would take effect on February 22. Kittrell's order read that

. . . defendants are perpetually enjoined and.

restrained from maintaining and operating a dis-

orderly house upon the premises described or from

leasing or letting_said premises to any other

e Bareartor doing Such things T The ditrict known

as the Happy HolTlow.
With the report of the final decrees, further court actions affecting
the Hollow ended. Kittrell finalized his worder on Tuesday, the 22d,
and none of the public presses lamented the passing of the Hollow.

As a general rule the newspapers of Houston reported even-
handedly on the independent actions of the civil clubs, ward clubs, and
city officials in the vice controversy of early 1908. Unlike the lurid,
yellow journalism of some of the larger northern and midwestern city
papers, the Houston Post and Chronicle supported the anti-vice efforts
of the citizens but restrained themselves from sensationalizing the
city's prostitution problem. In one major exception, however, the
Post tried its hand at melodramatic coverage by reporting the

responses of some women of the city to the disorderly house problem.
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Under the headline "In Defense of Homes Women Join the Fight," the

paper described what it called "a kind of terror" in Houston's

wives and mothers about the vice threat to their homes and the special
threat to their children.22  According to the Post whenever women
met together the topic of the "influx of immoral characters during the
past two months" dominated their conversations. Some women felt

inept and unhappy about only talking about the problem but they did
not know how or where to seek relief even when their husbands, brothers,
and sons had tried to stem the tide of perceived vice. Like an infec-
tion in the body, the paper described the problem: ". . . new houses
are being completed and new colonies are constantly coming in to ex-
tend the infected area, and to increase and solidify the infection
that already exists." The Men's Club wanted to try the injunction
procedures to curb the problem, while the women, through their clubs,
wanted to appeal directly to the city authorities for help.

Even if the adult population could learn to tolerate the
outrageous vice, the article contended, the children of the city were
still in danger from the bad effects of such houses and their residents.
While walking back and forth from the school in the mornings and after-
noons, the disorderly houses corrupted the hearts and minds of the local
children. One woman reported that she and her children had to walk
past "several immoral resorts" to go to school or to catch a trolley
car. She would take hold of the childrens' hands, tell them to "shut
your eyes," and hurry them past the offensive houses. Not just young
children but oider cnildren, as weil, had to run a gauntiet of houses
and people. As the paper reported, "women in houses along the way
to school or stores call tc them, proposals have been made, . . . ."
Other problems arose as well. Rusk school's principal, William W.
Higgins, ordered the teachers in his charge to discontinue their
visits to houses of the children in the neighborhood. Young, female
teachers confused occasionally an address and they had mistakenly knocked
on the door of a bawdy house instead of the door of a young scholar.

As the Post phrased it, "The principal was not willing to subject the
young ladies in his charge to possible embarrassment." In a more color-
ful story about the problems around the Rusk school, the article reported
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that a six-year oid came home one day and told his mother, "Mamma,
them sure is nasty ladies in that house."23  H. J. Dannebaum, head
of the trustees of the Houston school board, stressed the importance
of raising the area from its moral taint.

The first consideration is the mora] atmosphere,

R R R O
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better move the school.
Because of the expense involved, rarely do school board trustees sug-
gest either closing or moving a school. Dannebaum's public statement
to that effect underlines just how seriously the school board believed
the problem to be. School board concern combined with the local agi-
tation of the ward club formed a powerful pressure group on the city
to remedy the problem.

A cartoon appeared in the next day's Post after this "horror"'
story, February 29th, satirizing the situation on the streets around
the school. In the foreground of the picture a boy and girl are walk-
ing to school with their books and slates. In the background are a
Tine of five. two-story houses and buildings and a variety of the
block's inhabitants. Broken bottles lie in the street and a picture
of a five-cent glass of beer adorns an outside wall of one building
with a "saloon" sign out front. Women appear in the windows, on the
porches, and at the front gates of the houses calling to potential
customers. A stout, almost matronly-like, woman walks down the street
carrying a bucket foaming with beer; the caption next to her reads
"*lady' rushing a bucket." A man with money is pictured speaking to
one of the women at a gate to one of the houses while another man is
being struck in the nose by a woman, for, the cartoon says, being broke.
Another man is pictured staggering down the street drunk ("man with
slight jag") while two others tussel on the ground outside of the saloon
("men taking a course of exercise") while the song "How Dry I Am"
floats out of the bar. One child has reacted to the scene by staring
as if in a trance at the houses while the school boy has dropped his
books, covered his eyes, and begun to run from the street.25 With
its cartoon, the Post depicted the plight of the neighborhood around
and near the Rusk school and pictured the threat to the morals of
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children who witnessed such things. The cartoon also provided a

glimpse, although biased, into the bawdy house/saloon 1life of 1908
Houston.

On the evening the cartoon appeared, the second ward men's and
women's clubs held a meeting in which a Chicago settiement worker,
Allen T. Burns, endorsed the idea of a reservation, a municipal vice
district, for the city. Burns combined the settlement work idea with
the reservation idea. Settlement work, he explained, meant a neighbor-
hood cooperating and working together on some topic of mutual interest
regardless of nationality, religion, or politics. And what could be
a more commonly held goal than to provide a clean, moral atmosphere
for the city’s children? Burns complimented the women on circulating
a petition to give to the mayor calling his attention to the problems
in the second ward and asking him "to secure the appointment of a
reservation and the enforced removal of every character of ill-
repute to such a reservation by order of the mayor."26  If the
efforts of the women did not succeed, Burns also supported the Men's
Club alternative of using the 1907 injunction and abatement law to close
the undesirable houses in the ward. Settlement work and moral reform
from the ward level up to the city government held the key, Burns toid
the crowd, to cleanse their neighborhood of the social evil just as
he claimed to have seen done in Chicago. _

Burns related a less successful effort in New York City to eli-
minate prostitution to the gathered civic clubs. He probably referred
to the famous investigations of the Committee of Fifteen of 1900-1901
to limit the social evil.2/ Burns described the effort to clean up
New York was like trying "to exterminate the thistle by stamping the
thistle down into the earth and resulting in disseminating and scatter-
ing the very evil it was sought to destroy."28  So, instead of having
vice isolated in one place, the Bowery in New York, the clean-up
effort scattered prostitution throughout the East side. Burns drew a
parallel between New York and Houston and he urged the gathered Hous-
tonians not to make New York's mistake. He threw his power of moral
suasion behind the women's efforts to secure a reservation telling
them, ". . . you are following the most successful solution to one of
the most difficult of social problems." Houston's civic men's and
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and women's ciubs in the ward where the problem existed began the agi-

tation for a reservation to confine the disreputable persons. A vice
district and not the eradication of prostitution provided a workable
solution at prostitution control for some of Houston's citizens.29

On Monday, March 2, the Post carried the text of a sermon delivered
on the problem of children passing bawdy houses on their way to school.
Reverend William States Jacobs, of the First Presbyterian Church,
couched his sermon in religious and moral terms and did not mention
the trouble in the second ward specifically. The Post's commentary on
the speech, however, tied the sermon and the second ward's agitation
together.30  Jacobs worried less about the "open flaunting of shame
and vice" before school children than he did about the "poisoning of
young minds" which he saw as the true crime. He lashed out against
"glaring posters of disgusting indecency" which were nearly as bad as
houses of ill-repute for corrupting young persons. He challenged his
congregation to stand fast against sin for "if the old, rock-ribbed
Presbyterian can't stand for purity, for the safety of homes, for the
proper training of children, what are we to expect of the future?"
Jacobs's main concern was the influence such posters and houses had on
the children. The future worried him when he thought how the children
of today were tarnished by such sights and sounds. In order to protect
both the children of today, their future, and the future of Christian-
ity, every citizen and Presbyterian had to stand up and oppose the vice
which threatened the second ward. Jacobs's speech came as close as
Houston ever got to having a "purity crusade," a denominationally-led
pressure group seeking the total extermination of prostitution.31  No
other minister or priest delivered such a sermon to any other Houston
congregation.

Houston's media coveraye of the city's vice conditions continued
the next day in the Chronicle, March 3. Carrying the headling "Has
Power to Make District," the Chronicle provided the strongest and clear-
est public statement on the city's powers to regulate its immoral houses.32
To counter the argument that the city did not have the power to district

its prostitution, the paper quoted section sixteen of the city charter
then in effect:



203

The city of Houston shall have the Eower by ordinance

SH LRy RautecPand are2ty Biana? KCoBes apd, neces

suppress assignation houses and houses of jill-fame,

and to regulaie, colonize, and segregate the same. 33
After reviewing the state disorderly houses statute and the charter
provision, one quoted, but unnamed, attorney determined that the city
had the power it needed to establish a reservation or vice district.
Since the state law was general, the attorney reasoned, and the charter
specific, the charter would take precedence over the statute, " . . .
insofar as it applies to conditions and police powers within the cor-
poration Timits of Houston."

But the Chronicle found persons less optimistic than the quoted
Tawyer about the practical decisions and problems involved in establish-
ing a district for prostitution. Police Commissioner James Appleby,
the person most likely to have control over a special vice area, had
two problems with the reservation idea: first, no place existed in
Houston which could be set aside for a reservation; and second, he
believed the city did not possess the power to take anyone's property
for city use and especially for an immoral use, 34 He assessed the
vice situation as "a deeper problem than appears on the surface."

Other parts of the city, the Chronicle reported, had begun to complain
about immoral houses moving into their neighborhoods, not just the
second ward. O1d bawdy houses and disorderly houses long closed down
by the city had begun to open up again. Closing the Hollow appeared
to be scattering prostitutes, bawdy houses and disorderly houses not
only in the second ward but also to other parts of the city as well.

On the evening of March 3, 1908, Mayor Rice, Poiice Commissioner
Appleby, and Chief of Police George W. E11is attended a meeting of
concerned citizens in the second ward. In the March 4 story on the
meeting, the Chronicle stated that citizens wanted to know "How will
Mayor Rice go about keeping his promise to clear out the 'undesirable
residents' in the Second ward?"3%  Rice brought reassurances to the
residents but no exact plan to correct the problem. He exhorted the
twenty-seven assembled men of the ward club not to speak to him again
if he did not clean up the second ward. In ¢ short speech, Rice alluded
the the use of the injunction and abatement law as a means to clear
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out any immoral houses in a respectable neighborhood and he believed
the second warders should go after the persons who rented the houses
for immoral purposes. Texas's injunction law gave the citizens and
the county prosecutor "plenty of rope" to take care of any prostitu-
tion problem in any neighborhood.36

Felix Schram, a neighborhood music teacher, brought up the idea
of a reservation. He said that if the city drove those "characters"
out of one area of the city, they simply went to live in another area
and then those respectable people complained. Schram thought the city
should provide such people a place to live, a reservation. He related
an incident where, although none of the disputed houses were Tocated
within a few blocks of his house, a man mistakenly sought access to
Schram's house at three o'clock in the morning. Schram told him to
move on or "I would fill him full of shot" and the person moved on.
But the incident was typical of the conditions existing in the ward.

A reservation away from him and his neighbors was the answer Schram
stressed.

But Mayor Rice disagreed. "It's against the law. You can't
license crime," the mayor argued. Rice granted that Schram's idea
had merit and that it was even a "reasonable solution," but Rice did
not believe that Houston had the power to establish such a segregated
district for prostitution and vice. State law prohibited such city ac-
tion and Houston could not "make laws for the State of Texas."3/

In early March 1908, Houston's mayor believed that the establishment of
a municipal vice district was impossible under existing laws.

Until the end of March, media coverage of the vice problem drop-
ped off. The minutes of Houston's city commission reveal nothing brew-
ing about possible vice alternatives. Between the meeting of the mayor
and the ward club on the 3d and the end of March, only one newspaper
story appeared related to the vice problem. On Monday the 9th, the
Chronicle broke a story entitled "Move to Create Reservations. "3/

City officials, the report alleged, were deep in the process of trying
to set up two separate vice reservations in the city; one for white

women and one for black women. Citing state law and the city charter,
Houston officials had decided to district the women, force them to re-
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main in the districts by city ordinance, and in that way "confine the

evil in a certain fixed locality." Neither of the two proposed locations
were specifically described in the article but the paper reported that
one area in particular was favored as a location for one of the
reservations. One major problem faced the city and that was convincing
the property owners in the suggested sites to rent their land and
houses for the immoral purpose of the reservation. In the particular-
ly prime location, the paper reported, "negro women" would be excluded.
They would be located in an area "more in the vicinity of where the
greater part of negroes live." As the Chronicle reported the attitude,
city officials recognized that "white and negro 'undesirables' should
not be within the same district, and the city will thus, if possible,
secure two reservations." Houston was and is a southern city and
racial concern bubbled just below the surface in any public policy
issue in the period. To maintain the southern pelicy of Jim Crow,
Houston considered going to the added expense and trouble of setting up
two segregated reservations for prostitution to separate the races.

Houston's city commission received a report from its ordinance
committee on March 30, 1908. The report recommended an ordinance dis-
tricting the city's prostitutes and bawdy houses. Three of the five
members of the city commission sat on the ordinance committee putting
together the recommended districting ordinance. Both papers carried
lengthy stories on the decision to district and the Post printed in
full both the ordinance and the commission report which recommended
districting without commenting on the plan's strengths or weaknesses. 39
In its coverage of the city reaction, the Chronicle did not print the
text of the report or the ordinance but did comment on the effects of
the ordinance and the problems associated with setting up a district.
Houston chose for the site of its reservation neither in central busi-
ness area of the old Hellow nor the area east of downtown in the second
war. Instead, Houston set aside an area across the city from the
second ward, up the bayou away from the downtown and close to the area
of the city inhabited by blacks. Contrary to the Chronicle's March 9
story, Houston set up one reservation, not two, and planned to force
all "fallen women" into one district. But the women could not move
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into the area immediately because the site chosen for them had not

been developed. As the Chronicle described the site,

The spot allotted to the fallen women is barren

of houses, with the exception of a few scattered
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which the women may reside. 40
Further, the area was removed from all other residential sections of
the city although a few people did live adjacent to the site. In fact,
the Chronicle remarked that because the houses would have to be built
on the property, the property value of the area would actually rise
although, the paper added skeptically, the same had been said of the
old Hollow property. Under a suspension of the rules of procedure,
Houston accepted the report of its ordinance committee and passed the
recommended vice districting ordinance with no dissenting votes.41

Houston's ordinance committee, with the aid of City Attorney

William H. Wilson, drew up the committee's report which explored the
city's legal alternatives to its prostitution problem. Houston found
itself in a "deplorable state of affairs," said the report, because
unlike most cities where such women stayed in one section of the city,
in Houston, prostitutes had scattered throughout the city; too close
to private residences, churches, and schools. For many years, perhaps
as many as twenty-five years, Houston had lived with a de facto dis-
trict--a district which existed in fact but not by any law or ordinance.
Within this de facto district the women and their houses did not direct
damage to residences or schools and the bad effects of prostitution
were kept to a minimum. But, the commission report continued, "After
the passage of the act of the last legislature, this old section or
reservation was broken up by actions brought in the district court of
Harris County by citizens of the county.” Because the women and
houses affected by the actions did not Tive in a municipally sanctioned
vice district, the judge had no option but to grant the injunctions
against the women even though it meant possibly scattering their bad
influence throughout the city. According to the committee's report
the mandated closing of the hcuses by the court moved the social evil
problem from where its effects were minimal to areas of the city
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where its effects did a maximum amount of injury, especially to children,

the report recounted. The committee's report implicitly criticized
both the 1907 state disorderly houses statute revision and criticized
the local residents who actually used the law. If they had not meddled,
the report implied, the women and houses probably would not have moved,
the second ward would not have complained about any change in the
neighborhood, and the city would not have to go to the trouble of es-
tablishing a district for prostitution. Citizen use of the 1907 in-
junction and abatement law did not result in closing Houston's bawdy
houses or stopping prostitution, but their court actions did have the
unintended effect of forcing the city to set aside an area of town
for the tolerance and continuance of what the abatement actions hoped
to prevent in the first place.

Houston's ordinance committee's report recommending districting
continued by stressing the city's particularly advantageous position
to control the problem of prostitution in the state/county/city rela-
tionship. The commissioners believed that neither the state nor the
county properly understood the problem of scattered houses of
prostitution in the city of Houston. The city's close relationship
to its citizens, its commission form of government which combined the
legislative and executive duties of a city, the city's police force
with its knowledge of the disputed houses, and the city's municipal
court to speedily and summarily deal with prostitutes and their houses
provided the reasons why the city ought to be in control of its own
vice situation. Unlike parallel campaigns in other sections of the
country, the commissioners did not speak seriously of the eradication
of prostitution nor did they mention any interest or need for a moral
clean-up drive in Houston. Prostitution appeared as an inevitable as-
pect of city life in the report; "this great evil" of prostitution,
the commissioners wrote, "exists and has always existed side by side
with civilization."42

Houston followed the New Orleans Storyville ordinance in defining
Timits outside of which no prostitute could live; the same kind of
ordinance which the United States Supreme Court had upheld as a valid
use of the state police power in the 1900 case of George L'Hote v.
New Orleans. Although such an ordinance as Storyville's might have the
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appearance of legalizing prostitution inside the limits of the ordinance,

in law, the ordinance did no such thing. Yet the Houston ordinance
committee's report spoke of a "hesitance" to adopting such an ordinance
because, even if legal, the appearance of legalizing prostitution
bothered the commissioners. If Houston passed such an ordinance, how
that ordinance might effect property also concerned the commissioners.
Yet in spite of such stated qualms, both moral and legal, the
commissioners recommended districting the women for two reasons: first,
the commissioners returned to the idea of prositution's inevitability
in urban settings.
The successful and permanent exclusion of prostitution
from the_limits of a city the size of Houston is
impossible. It is a fact of_general knowledge that
the successful permanent exclusion of prostitution
Eﬁgmh$2¥og;tgfo€héaag$]gfze has never occurred in 23
Prostitution might be suppressed for awhile or from some place, but
the commissioners believed it would crop up again somewhere else in
the city ". . . doing doubly injury to a society by coming closer to
the home and to the young." A forced end to prostitution was not
possible, the report decided, so why should the city spend the effort
and money trying to accomplish something which could not be done?
Second, even if Houston tried to crack down on the women and
houses, they would simply relocate to just outside of the city's
limits easily accessible by the electric street cars on the major
avenues, and, located there, open for business. Pedestrian traffic
and persons riding the trolleys through the city and through residen-
tial areas to reach the immoral houses would actually be worse than
leaving the women in place in the city proper, alleged the commissioners.
But the Tocation of the district remained a question for the
ordinance committee and the commissioners recognized that some one would
be inconvenienced by any location selected for the reservation. But
any inconvenience done to third parties did not worry the commissioners,
they relied directly on Justice David J. Brewer's decision in L'Hote
about pecuniary damages not restricting the application of delegated
state police power. Brewer wrote, "because the legislative body is
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unable to protect all, must it be denied the power to protect any?"
Brewer thought not and Houston's ordinance committee agreed. But
where to locate Houston's reservation? The old Hollow site was too
centrally located to businesses and residences and was not large enough
to hold all the houses and prostitutes of the city. But, by moving the
site out of the city proper but within the corporation's 1limits, up Buf-
falo Bayou, west of the city, a reservation would not be a burden on
the city and it could be made to appear an asset for the city. "The
property is of little value," the commissioners wrote, "and would be
increased rather than diminished in value by the ordinance." District-
ing would require Houston to fill in an empty area of the city; new
houses would have to be built in the area to house the women, and the
houses' value would be added to the tax rolls. Houston would benefit
from the increased taxable property and the general property value of
the area would be increased because of the development on previously
unused land. Usually property values fall in and around a city's vice
area, but Houston's ordinance committee argued that property values
would not fall but rise because of the city's policy of districting
its bawdy houses. Further the site chosen for the district lay removed
from private residences and schools; it was little traveled and suffi-
ciently large so that additions to the district would not be needed any
time soon. City Attorney Wilson assured the commissioners that Houston's
proposed ordinance was ". . . practically identical with the one of the
City of New Orleans which was held a lawful exercise of the police
power by the Supreme Court of the United States.” On the basis of the
committee's report and findings, Commissioners James A. Thompson and
J. Z. Gaston recommended Houston pass the accompanying suggested or-
dinance and begin immediately to district its prostitution.

Houston's city commission adopted the report and passed the
districting ordinance entitled "An Ordinance Colonizing and Segregating
Houses of I11-Fame, and Assignation Houses; Regulating the Same and
Proscribing Penalties" on March 30, 1908. In the ordinance, the city
specified two reasons for its passage.

Whereas, The City of Houston is authorized by its
charter to colonize and segregate houses of 111-
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fame, and to regulate same, and
Whereas, At the present time such houses are scattered
throughout the body of the City, and in man¥ cases_in
LeRagTE ey con S hetghportadd, oF g, pub1vc
order and decency, to the sanctity of the home and to
the moral welfare of the young; .”. . .
Like New Orleans, Houston made it unlawful for any prostitute to
live outside of specified Timits in the city. Houston's ordinance,
of course, described Houston streets in its first section but the city
took the form and wording of the ordinance directly from New Orleans's
Storyville ordinance. Houston's reservation never attracted the atten-
tion or allure of New Orleans's more famous Storyville but the reser-
vation ordinance accomplished its two goais: it provided a place for
the city's bawdy houszs and prostitutes to congregate and live and away
from residences and schools. Further, because of the city reservation
Too-hole in the 1907 state disorderly house statute, the reservation
ordinance effectively blocked the use by citizens of the state's
injunction and abatement law; the law which created the original prob-
lem. Local ward agitation for relief from a vice problem and the ac-
tion of the city commissioners supported by adequate legal counsel
from the city attorney worked together to support a Storyville-iike
ordinance for the city of Houston. Following the Texas disorderly
house statute and its own charter provisions and powers, Houston
reached another accommodation with its prostitute population and the
physical nuisances of bawdy houses.4®>  Houston devised an acceptable
Tocal remedy for a local prostitution problem.
For over a year after the city commission established the
reservation, it dropped from the public's sight and public press.
But fifteen months later, in June 1909, the reservation again became
news. Race relations underlaid the controversy which arose although
the major questions in the dispute focused on the state disorderly
house statute, the city districting ordinance, and their effects on
prosecutions under the state's vagrancy statute.
On Saturday, June 26, 1909, the conflict over the reservation
appeared in the newspapers but the actions and stories recounted began
two days earlier on the 24th. On that Thursday evening, constables of

Harris County's precinct one Justice of the Peace, Michael McDonald,
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arrested, for vagrancy, twenty-two and possibly more women in houses on

the reservation. Constable Frank Smith and his deputies escorted the
women into McDonald's court where they were charged with being vagrants.
The women posted appearance bonds and had their trial date set for the
next day at two in the afternoon. On Friday morning, attorneys for

the women, Arthur E. and Charles A. Heidingsfelder, appeared in the
sixty-first district court of Judge Norman G. Kittrell seeking writs

of habeas corpus for the women from the justice's custody. Because of
the time needed to hear the plea for the writs, their granting, and the
issuance of the proper paper to McDonald and his court's officers,
McDonald had already begun the two o'clock hearing on the women's
vagrancy arrests before being served the state district court's notice
of habeas corpus. Instead of appearing in the justice court, probably
at the advice of their lawyers, the women appeared at two-thirty in
Kittrell's court in the habeas corpus proceedings. Kittrell ordered
the women discharged from McDonald's custody and ordered the justice

to return their bonds. But McDonald ignored the notice of habeas
corpus and proceeded against the women even though they failed to appear
in his court. McDonald declared the women's appearance bonds for-
feited and he issued alias warrants for their re-arrest. Between three-
thirty and nine on the evening of the 25th of June, the constable and
his deputies for the justice court re-arrested thirteen of the women.
Also that evening, attorneys Heidingsfelder re-applied to Kittrell's
court for another release order and they also applied for a temporary
injunction against McDonald restraining him from further proceeding
against the women. Kittrell granted both the second request for

habeas corpus and the temporary injunction about nine-thirty p.m. and
had the injunction served on McDonald about ten o'clock p.m. Kittrell's
injunction directed McDonald to appear in the district court at ten
o'ciock the next morning to show cause why the temporary injunction
should not be continued pending a full hearing for a permanent injunc-
tion. Kittrell threatened to hold McDonald, Smith, and the deputies

in contempt of the district court if they failed to appear the next
morning.

This series of legal manuevers, arrests, bonds, writs, hearings,
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re-arrests, and courts in such an obvious conflict and disagreement

over the women from the reservation proved to be choice material
for the papers and both the Post and the Chronicle reported the case
as it occurred.?®  But why would a justice of the peace arrest twenty
plus women in the district in the first place? Since the reservation's
establishment, numerous women had moved into the area prescribed in
the city ordinance so logically houses must have been built in the pre-
viously deserted area to house the women and their trade. McDonald's
trouble with the area lay not with the state statute or the city
charter or the city ordinance or even with the reservation itself.
Rather, McDonald objected to the living patterns of the women residing
in the district. According to McDonald, two weeks previous to his
arrests, he had notified the women of the district that he would use
wholesale arrests on the charge of vagrancy to stop white and black
women from living in the same house. 47 In particular, some white
women lived in bawdy houses with black "landladies" and that practice
especially troubled McDonald. After the two weeks elabsed and the
women had not complied with his request to separate, McDonald directed
his constable to arrest certain women in the reservation. He denied
that his interest in arresting the women lay in the fines they would
pay his court and constables. In fact, to curb such suggestions Mc-
Donald told the press that if any of the arrested women were convicted,
he would donate his fees to a Houston charity. He wanted to separate
the races in the reservation. McDonald also told the press that if
the women separated and moved apart as he wanted in the first place
then he would "gladly dismiss the cases pending and [would] take no
further action."48 In 1908, Houston established a vice district and,
in 1909, Justice of the Peace McDonald wanted to segregate racially
that vice district; but did the ordinance and state statute provide
some protection and exemption from some kinds of criminal prosecutions?
On Saturday morning, the 26th, at ten o'clock, Judge Kittrell
began a hearing on the legal questions and conflicts of the two courts.
At the hearing, Kittrell explained that the legal issues surrounding
the issuance of the temporary injunction would be presented to McDonald
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and his attorneys so that they could prepare their defense and argu-

ments to test the injunction at a later hearing on the request for a
permanent injunction. Kittrell set the later hearing for Wednesday,
June 30th, and he laid out for McDonald and the press what he consider-
ed to be the law in the matter. But he also stressed the tentative
nature of his views at that time. McDonald carried the burden of
proving why Kittrell should not make the injunction permanent and why
Kittrell should drop the habeas corpus proceedings and release the women
back into the custody of the justice court.

Both papers published the text of Kittrell's June 26th state-
ment on the laws and policies involved in the dispute.49 Kittrell
tried to deny that his court and McDonald's court had collided; rather,
Kittrell argued that the courts held varying interpretations of the
law and once the judges reached a single understanding of the legal
points in the case, the friction between the courts would disappear.

He began by reviewing the 1907 revised state statute which provided
that its penalties did not reach into cities which had set aside special
areas for their disorderly houses to congregate.50 Houston took
advantage of the Toop-hold in 1908 and established such a reservation
through municipal ordinance. A1l of the women arrested, Kittreil

found, resided in the prescribed area and presumably were "women ply-
ing their vocation in that district." Kittrell believed that the revised
state statute prohibited judicial or citizen interference by injunction
of houses within any such segregated districts but citizens and prose-
cutors were free to act against any house outside of the district. But
what about other provisions of the state's criminal code? Kittrell
continued,

. . . 50 long as_ the women of i11 fame confine themselves
and the prosecution of their nefarious business to the
limits fixed_by the city for the purposes of segregat1on,
that they will not be proceeded against by the authorities
under the criminal statutes and that they can not 1awfu11¥
be proceeded against and punished. 1

Kittrell believed the legislature meant "to exempt certain designated
territories from the operation of the criminal law . . . ." Not only
the injunction but also any other criminal sanction or penalty, Kittrell
appeared to say, did not have force in the district and that included
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the state's vagrancy statute. Houston acted legally pursuent to its

charter and the state statute within the pclice power of the state and
the women 1living and working such a segregated district committed no
criminal offense. Kittrell argued that since the women committed no
criminal act, they could not be arrested; and if arrested, their remedy
lay to the district court for a writ of habeas corpus and an injunction
against future arrests.

Kittrell spoke to McDonald's reasons for arresting the women
and segregating the races in Houston's bawdy houses. He provided more
details on who McDonald arrested and the race situation within the
houses. Some of the landladies were "colored women" who had white
women 1living in the houses with them and McDonald focused on the land-
ladies in his arrests. But McDonald's actions and the reason for his
actions did not impress Kittrell, ". . . the Taw makes no distinction
between the colors in the matter of keeping a disorderly house." Re-
gardless of how "abhorrent and repulsive" the idea might be to some citi-
zens, Kittrell wrote, the law provided no more or less penalties for a
black or a white woman who ran a bawdy house and the law did not provide
any more or less penalties for black and white residents of bawdy
houses. Kittrell lectured that if the women lived in the reservation
and obeyed the prostitution segregation ordinance, the justice of the
peace had no power to arrest the women to separate any white women
from living in the same house as any black woman.

Kittrell closed his preliminary statement on the temporary
injunction by calling the city ordinance a "rational and reasonable
exercise of the police power and a commendable attempt to minimize
or mitigate" the evils of prostitution. since the city enacted the
ordinance in conformity with the state's policy on disorderly houses,
it was not for the courts to question the state policy. Courts resol-
ved conflicts and decided the law between adversaries but they did
not decide state public policy. Kittrell reminded McDonald that he
could always appeal any decision of Kittrell's to the Court of Civil
Appeals to test the statute, ordinance, and Kittrell's issuance of the
writs of habeas corpus and injunction. He instructed McDonald that the
forfeited bonds should be returned to the women since McDonald failed
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to exercise comity with the district court in delaying the hearing on

the forfeiture when served with the notice of habeas corpus. Kittrell
acknowledged that the women were "criminal and lead depraved and vicious
lives" and yet "they are women and obscure [sic], and in the main poor
and outcasts from society." But none of those conditions, Kittrell
emphasized, denied the women "fair treatment” under "the Taw." The
women deserved "every legal protection the Taw throws around every
citizen, however low or humble or mean he or she may be. "52 In
Kittrell's thinking the women had not violated any criminal sanction
and, McDonald's race concerns notwithstanding, the justice had no legal
justification for arresting the women. For these reasons, Kittrell
released the women and temporarily enjoined McDonald from inter-

fering with them.

McDonald responded to Kittrell's statement by charging that it
was Kittrell who should have observed comity between the courts by not
interrupting his vagrancy proceedings against the women, 93 McDonald
and his lawyers believed Kittrell acted in good faith and in accordance
with his impression of the law, but Kittrell's impression that he acted
correctly did not make his actions right. McDonald also attacked the
writ of habeas corpus Kittrell issued saying that the women had a
remedy in law against an unjust prosecution through appeals and not a
remedy in equity to the district court for habeas corpus. Vagrancy
formed a legitimate part of the criminal code so the women should not
have sought a write for release from the justice court. McDonald also
leveled a strong blast at Kittrell's issuance of the injunction. Kitt-
rell improperly used the injunction, a civil equitable remedy, to
impede a criminal prosecution and such an equitable remedy had no power
to restrain crimes or criminal proceedings. Since the case involved no
injury to property or property rights, Kittrell had no authority, Mc-
Donald argued, to interfere with an injunction against the justice of
the peace or his deputies.

McDonald attempted to tie his actions to the national effort
against white slavery and he urbed every citizen of Houston to support
his actions "with every atom of moral influence” they nossessed.
McDonald came close to attacking Houston's reservation policy saying
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that if "the great mass of good people in Houston" knew the horrors
of such houses then the keepers would not be permitted to be open
"for one single hour and why the authorities have so long permitted
it has always been a mystery . . . ." But having gone that far in
criticizing the city's policy, McDonald backed off to defend his
actions in arresting the women. He said he hoped the arrests would
aid the "regulation" of the houses of the reservation. McDonald
wanted to regulate better the houses so that,
3R$¥esggll not be_the instruments of negro and
W R LU

even in a bawdy house. 54

Public squabbling ended until the following Wednesday, June
30, when Kittrell opened a hearing on the request for a permanent
injunction. Instead of making a determination on the injunction, Kitt-
rell allowed McDonald and his lawyers to present testimony on the arrests,
the vagrancy charge, and submit affidavits on the issues.2d McDonald
insisted upon the payment of the women's bonds he forfeited when the
women appeared before Kittrell's court instead of his court. Attorneys
Heidingsfelder argued against the forfeiture on the grounds that at
the time the women were under the jurisdiction and protection of the
district court and not the justice court. Kittrell continued the
hearing until the next day.

On Thursday, the Houston Post reported that two questions had
emerged from the hearings: one, whether the city ordinance establishing
the district went beyond the Timits set forth in the state's dissorderly
house statute; and two, whether the district court had the right and
the power to enjoin a criminal procedure in another court. 56 Kitt-
rell continued the case for another day for further argument and, in
fact, Kittrell heard arguments in the case for another two days. 57

In final statements on Saturday, July 3d, Kittrell further
articulated his own position and listened to arguments from McDonald
and his lawyers, the lawyers for the arrested women, and the Houston
city attorney and one of his aides.58 McDonald argued that he had a
right to enforce the state's criminal code in the city's reservation
because the state could not delegate any of its legislative power to



217
the city to exclusively police the area. Houston, although it estab-
lished the district, did not possess sole legal authority in the
reservation and could not selectively enforce the state law. There-
fore, McDonald argued that he had every right to arrest the women for
vagrancy or for whatever reason. On the other side of the dispute,
Houston City Attorney Wilson believed that the state provided the
opportunity for cities to set aside a reservation and cities had ex-
clusive control over the area "as eminent domains." If that arguement
were true, then Houston's police regulations for the district would
supplant the state's restrictions and statutes. Yet even after four
days of testimony and with the controversy over a week old, Kittrell
postponed any decision for at least another week.

On Saturday, July 10th, Kittrell handed down his decision in the
dispute; he ruled against McDonald. Kittrell released his long deci-
sion to the press and both papers reprinted it in full. After a quick
review of the facts of the case and especially the reason why McDonald
arrested the women, the Post reported that McDonald served notice of
appeal to the Civil Appeals court and that he would keep up his fight
"hoping to eventually separate the races." The Chronicle emphasized
the importance of the case as a judicial test of all such municipal
vice districts in Texas. Kittrell's decision that if a state gave a
city the power to set aside a district for prostitution whether it was
legal to "then prosecute those women for the very thing for which it
especially creates the reservation?"5? Neither paper provided any
editorial or general comment on either the reservation, McDonald's
arrest of the women for racial reasons, nor Kittrell's decision.

Kittrell's permanent order of injunction against McDonald read
a great deal like his temporary injunction order of June 26th and he
recounted the events of the case from arrest, bonding, the writs of
habeas corpus, the forfeiture, the re-arrests, the second writs,
and the temporary injunction. Kittrell struck hard at Mcdonald's
lack of respect and comity for the district court's orders and writs.
If judges or attorneys could ignore a court's orders because they did
not agree with those orders, the whole judicial system of law stood in
danger of being destroyed. McDonald should have obeyed Kittrell's no-
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tice of habeas corpus and stopped any further proceedings against the
women. Since Kittrell made the determination that the women had com-
mitted no offense, and since he had the power to issue writs for the
women's release, Kittrell believed he acted correctly in the case.
McDonald argued that Kittrell lacked the power to issue writs of
habeas corpus and injunction in criminal cases. If as McDonald thought,
Kittrell could not issue the writs then the whole process of habeas
corpus became "an empty formality and a purely perfunctory process."

Kittrell would not allow such disrespect of the writs and his court to
stand.

In his opinion, Kittrell focused on two questions: one, whether
in a municipally authorized and established vice district the women
who worked and lived in the area could be prosecuted for violating some
of the state's criminal statutes or were aspects of the law suspended
against them as long as "They confine their actions to the limits of
the reservation?" Two, Kittrell next asked if his court had the power
to restrain other judicial bodies from prosecuting women observing the
vice segregation order and limiting their behavior to the reservation?
Together with the revised state disorderly house statute, Kittrell be-
lieved that the Houston city charter provision and the city ordinance
constituted a legal vice reservation in the city under the city's con-
trol--not the state's. Texas's criminal statutes could not operate
against the women in a segregated district, decided Kittrell. He
wanted no part of McDonald's argument that the state statute was
unconstitutional; he sat on the bench of a court of nisi prius, mean-
ing a court of original jurisdiction with a sitting jury. Courts of
appeal rather than district courts decided questions of a statute's
constitutionality, and Kittrell appeared to be urging McDonald to
appeal on the grounds of the disorderly house statute's constitutionality.

Kittreil did not overlook McDonald's race separation motive in
arresting the women in the first place. He called McDonald's action
"most commendable" and he "deplored" that McDonald could not "legally
effectuate his purpose," but the mere fact of cohabitation of different
races of prostitutes in the same bawdy house did not give the justice
of the peace the power to interfeie with the women in the municipal vice
district. Living on the reservation exempted the women from some of
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the state's minor criminal sanctions, Kittrell ruled, and Houston held
the remedy for such a housing situation on the reservation through the
passage of appropriate ordinances to prevent and correct the problem.

On the second question of whether the district court could enjoin
another court of equal or lesser jurisdiction, Kittrell spoke with less
assurance. He relied on a statement by the Texas Supreme Court which
held that as a rule civil proceedings in equity could not interfere
with a criminal proceeding or prosecution. But if the facts of a dis-
pute were clear and if the district court decided that the facts
constituted no criminal offense, therefore no criminal prosecution
was needed; then,

the court may by injunction prevent prosecution,

i Rt R gy

for acts which do not constitute any violation of

law, and therefore, . . . , the parties who commit

them are innocent. 60
Kittrell believed he enjoined McDonald from prosecuting innocent
persons because the women plying their vocation on the reservation
had broken no criminal statutes so McDonald's prosecution was against
the Taw and unreasonable. On these grounds, Kittrell issued a
permanent injunction against McDonald.

McDonald appealed Kittrell's decision to the Texas Court of Civil
Appeals which handed down its decision in the case of Michael McDonald
et al. v. Thelma Denton et al. on December 21, 1910.61 Judge W. S.
Fly wrote the unanimous opinion of the court. Fly reviewed the facts
in the case from the arrest of, he stated, twenty-six women on charges
of vagrancy by the justice of the peace to the issuance of the writ
of injunction preventing the justice from further prosecuting the women.
Fly began by citing Thomas M. Cooley's Constitutional Limitations show-
ing that legisiative bodies could not discriminate between localities
in enforcing state criminal statutes. He ruled that Texas could not
do what Kittrell and the city of Houston had argued; that is, the
state could not delegate the power to suspend the enforcement of cer-
tain state Taws in certain places for certain classes of people.

Citing the city charter but not the 1907 revised disorderly house
statute, Fly believed Texas could not have so suspended its laws for
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the reservation and certainly Houston could not have suspended

state law only on the basis of its charter and its own ordinance. 62
Justice of the Peace McDonald had a duty, not just a right, to enforce
the state's law, Fly wrote, wherever violations of the state's
criminal code occurred. Any other motive McDonald possessed, Fly
believed to be inconsequential as long as McDonald properly enforced
the state law. Kittrell's and Houston's policy of vice segregation and
their arguments in support of the policy appalled Fly.

Under the laws of Texas, prostitution and the keeping

of houses of prostitution are crimes, and it is almost

inconceivable that a Texas Legislature would confer

D e ate. Dt 30"fTioaae , Crimeoand give 1t

in certain jocations approbation and approval. 63
Fly allowed no compromise or accommodation with crime.

Fly then shifted his attention to the issuance of the injunction
by Kittrell and he took an equally dim view of Kittrell's actions.
He stuck closely to the rule of equity courts that they deal only with
civil and property rights and that an injunction will not be granted to
restrain the prosecution of criminal proceedings or the commission of
a criminal act.64 McDonald possessed a duty to enforce the state's
criminal code which the district court could not interfere with for
any reason. Because appeals courts review points of law and not
facts, Fly limited himself to the rules of law and he did not concern
himself with the facts and problems of the local situation. McDonald's
desire to use state law to segregate racially the reservation never
came up in Fly's decision. Fly believed the defendants had sought
the aid of a court of equity to escape the strong arm of the criminal
law from catching and prosecuting them as vagrants, prostitutes, and
bawdy house keepers. And he further believed that the district court
had improperly and incorrectly aided the women and unnecessarily ham-
pered the justice of the peace from doing his duty. Fly reversed Kitt-
rell's decision against McDonald and dissoived the injunction as well.6%
Instead of accepting the judgment of the Court of Civil Appeals,

Thelma Denton, but more likely her lawyers, appealed to the Texas Supreme
Court which delivered its opinion three months after the appeals court,
March 22, 1911.66 Judge F. A. Williams began by citing a similar case
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from Dallas in which the Texas high court had agreed to look into the

state disorderly house statute but on different grounds than in Denton
v. McDonald.67 Like Fly before him, Williams quickly reviewed the
facts of the case and upheld Fly's ruling against Kittrell's district
court action in enjoining McDonald. Also like Fly, Williams never
mentioned McDonald's motives in arresting the women in the first place.
Nor did Williams consider the constitutionality of the state's dis-
orderly house statute or the effect the statute had on the Houston
situation. Texas's Supreme Court read Kittrell a law school Tesson
on the different between the writ of habeas corpus and the writ of in-
Jjunction. Habeas corpus could be used by district judges to release
prisoners from criminal proceedings while an injunction dealt solely
with civil matters regarding the invasions of property and property
rights. Williams noted that Kittrell had tried to use the injunction
to support the habeas corpus orders and that sort of mixing of writs
proved defective. Use one or the other of the writs, Williams stressed,
but not both in an instance such as Kittrell found before him. The
Supreme Court reminded the parties that the Court of Civil Appeals had
a duty to correct the misuse of writs by courts of first instance and
Fly and the Court of Appeals acted properly in reversing the district
court's actions. Williams let stand the appellate court's decision in
the case.08

So in 1911, Jim Crow bawdy houses in Houston reservation received
Texas's judicial blessing. Both the Court of Civil Appeals and the
Supreme Court would have read about the racial motivation behind Mc-
Donald's enforcement of the state law in the fact statement in Denton's
brief and in Kittrell's district court decision and injunction order.
Yet both courts stayed within their own self-restraining limits of
deciding questions of law and not of fact and both appellate courts
found fault with the law as the local district court interpreted it to
fit the local situation. For Thelma Denton and the other women joined in
the case the courts held no remedy for their forced segregation along
racial lines in Houston's red-light reservation.

But over a year prior to the Texas Supreme Court's decision,
McDonald's actions may have already had their intended effects on the
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reservation. The thirteenth United States census of 1910 showed that
239 women lived in the area of the reservation in 55 houses. Census
records also listed the races of all the residents of the all-female
houses and, in 1910, the census showed that all black women lived in
houses separately from the white women and houses.69  In spite of all
the legal bickering back and forth over the writs and the arrests,
McDonald realized his wish of separating the races within bawdy
houses on the reservation through informal pressures and persuasions on
the women. He successfully segregated the segregated vice district.
Houston's reservation existed in fact and law until just after the
outbreak of the First World War, as the next chapter details, and from
1909 to 1917, the red-1ights of Houston shone from separate white
houses and black houses of prostitution.
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ress1ve Imag 1nat1on 1910-191 erlcan Quarterly ?éummer 1967
dJeremy P. Felt, “uyice Reform as. a Political Techn1au he Commiftee
teen in New York, 1900-1901," New York History, 5 January 1973),
Pau] H. Hass, “Sin’in Wisconsin: The Teasdale Vice Committee of
," Wisconsin Magazine of History, 49 (Winter 1965- 1966} 138; Ro
ve, "The ProgreSsive and the Prostitute,” Hlstor1an, 24 (M ag 62),
. McCormick, "Red L1ghts in Zion: 1t§ tockade,
) ,Utah H1stor1ca1 Quarterly, 50 Spr1ng 198 3 James R
Sporting Life on the Line': Prostitution in r09 ss1ve
cgla,” Florida, H1stor1cal arterly, 54 October 19 5?
ﬁacPha11, When e Re ]ﬂ ut in San D1ego
tt] Known Story of ledo s estr1cted District,” Journal
D1ego History, 2 (. r1ng Dav1d J. Pivar, "Cleansing
ationt The War _on Prost tut1on, 191 ' Prologue: The_dournal
e National Archives, 12 lspr1ng 1980), 29 and Ryth Rosen, The
Sisterhood: Prostitution in rica, 1900-1918 Ba1a.more The
s Hopkins University Press, 1982).

2But the major previous works have_done almost no work on the
open1ng or tolerance or establishment by law of a municipal vice dis-
trict.” four exceptions are John C. Burnham, "The Medica Inspect1on
of Prost1tutes in_America in the N1neteenth Century: The St. Louis Ex-
?er1 ent and Its Sequel, Bulletin of the H1storx of Med1c1ne, 45 %May
03; and his "The Social Evil Ordinance: Social Experiment in
Ninetéenth Century St. Louis," Bulletin of the M1ssour1 Historical
Society, 27 zapr1 3. "See Al Rose, Storyville, New Orleans
Being an Authentic Il]ustrated Account of fhe No or1ous Red-L1
D1str1ct (Un1vers1fy a ama: Universit
John Mcgormick "Red
1908- 1911 Utah ﬁ1stor1ca

3Ne1ther of the two best works on Houston's ,history mentions
that Houston had a vice district. David G, M cComb s anecdota1 history
mentions prostitution and bawd houses 1n the c1t T time to t1me,
but without eiaboration; see 0 ston The Ba ou Austin: Univer-
s1tﬁ of Texas Press, 1969, ? Harold C. 1att penned the best work
)

g a ama ress ?4 ,» and
?hts in Zion: ? t Lake ¥ S S c ade,
Quaiterly, 50 (Spring ]982

uston but focused on the bu11d1ng up the bureaucrat1c and serv1ce

delivery infra=-structure in the city; see C1ty Buil d1n? he New South:
The Growth of Public Services in Hou ton exas, 1830 915 (Philadel-
phia: Temple quvers1ty Press, 1983 ﬁous on has had its share of

c1t¥ booster books telling its "hist or¥ As a rule they shed little
t on_the c1ty S %ast vice and prostitution. For example,_see 0
F1sher Allen, The 1 of Houston from Wilderness to Wonder (Temple
Texas: _n. p. 130 1lsworth B rtho omew, The Houston Story Hous-
ton: Frontier Press of Texas, Benajah H. Carro]] Standar
HIStory of Houston, Texas Knoxv111e Tennessee: H. ¢rew, 191 )s
Pat Daneils, Texas Avenue at Main (Houston Allen Press
Writer's Pr ggram, Houston: A History and Guide (Houston: Anson

Press, 1942
In 1860, Houston had a popuiation of 4,845; in 1870, 9,382; 1880,
1890, 27,557; 1900, 44,633; 1910, 78,8003 and 1920, after the

ones

16,513;
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war boom, 138,276. From Texas Almana
1972-1973 (n. p:i A H. Belo Corp.

Harris County lived in Houston; in 19
including Houston, had a population o

¢ and State Industrial Guide,
1971). Most of the population of
10, _for example, Harris County,

f 115, 693.

L. 4The best work on Heuston's nineteenth-century prostitution and
vice is Geoffrey Gaﬁ s "No Passion for Pruder¥: Morals Enforcement on
Nineteenth Century Houston," ?unpub11shed Master's thesis, Rice Univer-
sity, 1977&. He and I have examined the _criminal district court re-
cords for Harris County. See Criminal District Court, Harris County,
Criminal Minutes, Houston Metropolitan Research Center, Houston Public
Library, Houston, Texas. Justice of the Peace records are very scatter-
ed when they exist at all. HMRC has some while the JPs_have no idea
what has become of their turn-of-the-century records. Typical of the
summary proceedings of the perijod would be an example from the Justice
of _the Peace Precinct One for_Houston which showed that_on February 25,
1913, Margaret Valentine, Sweltie Johnson, and V1v% Williams stood
charged with vagranc¥, case_#17768. They waived their right to a
gurg trial and were Tined §1.00 each plus costs. Costs amounted to

3.50 for the Justice, a $5.00 County Attorney's fee, $4.00_ in aeneral
court costs. Those costs added to their fine amounted to $13.80; not
an unsubstantial amount. Houston Metropolitan Research Center Jqst1ce
of the_ Peace Precinct One, Harris Count¥, 17 February 1913-22 Apr11 1913.
The full charge against the women usually read they were being charged

with being "a“vagrant: to wit, a common prostitute."
5See Houston Post, January 23, 1908, p. 14; Houston Post,
February 18, 1908, p. 14.

6Jqurnals of the House of_Representatives of the Regular Session
of the Thirtieth Legislature of Texas (Austin: Von Boeckmann-Jones
, and Journals of the Senate of Texas Bejng the Regu]ar and
Austin: Von boeckmann-

Q.,
First Cal e?93§§s1on of the Thirtieth Legislature

Jones Co.,
7Hquspon's and Austin's newspapers simply did not cover the bill.
For the bill's ?rogress in the Tegislature, see Journals of the House,
16, 368, 419,7437, 450, 721,779, 780, 788, 801, and 86. For the
conference committee, see PP 900, 1168, 1331, 1355. In the Senate, see
Journals of the Senate 241, 280,7350, 357, 383, 395, 405-406,

P50
neg a7a,Cb2d. 513 o811, PRnd 916,

8Genera] Laws of the State of Texas_Passed_at

ener . the Regular Session
of the Thirtieth Legislatyre, 8 January -_12 April, 1907 (AUstin: Von
Boeckmann-dones Co., 1907?, 346-248. Bill entitled “Disorderly Houses--

Defining Same.'

. 9Bas om Johnson
Hygiene, 1 ?March 1915
act in 1891 but it pro

]OGeneral Laws, p. 248, Art. 362b, sec. 1.

"The Inﬂunction and Abatement Law," Social
}, 231, aine %assed a quasi-red light abatement
duced few results.

. ]!Ibid., Art. 362a, sec. 1. As a_bill, House bill 10 received
gent1on in the Houston Post on March 4, 1907, p. 9; April 17, 1907, p.
12houston Post, July 12, 1907, p. 3.
13

City Council Minutes, July 22, 1907, Ju]¥,29 .1907, Book P.,
Houston Metropolitan Research Center, Houston Public t1brary.
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]4Records'of the period are skimpy at best. The local newsgapers
followed Houston's vice conditions sBot 1ly. _The criminal distric
court records for the perjod 1907-1909 are unlocated._ No papers of
the mayor or city commissioners are available. No police records are
available. None of the oral histories done bK the staff of the HMRC
have turned up any mention of the Hollow or the later vice district.
Attempts on my part to speak to the elderly on the to%1c have proven
useless. Per aﬁs later researchers will be more creative in the search
for records of Houston's past prostitution.

]5Houston Post, January 23, 1908, p. 14.

167544,

_]7Chi1dren in the cities meant either protecting children from
the evils of the city Qr_1mprov1nﬁ the moral conditions of the city.
For the best work on cities and their dangers see Paul Boyer, Urban Masses
and Moral Order in America (Cambridge, Mass.: Harvard University
Press _1978$|and_esgec1a1]y see his“section on Charles Loring Brace,
the Children's Aid ociety, and his "solution" to protecting”children
from the problems of the city.

]SHouston Chronicle, February 4, 1908, pp., 4.

lglbid., p. 4. Both quotes.

20Houston Post, February 11, 1908, p. 5; Houston Chronicle, February
11, 1908, pp. 1, 7. See also louston Chronicle, February 16, 8, P.

19 when {be movement of "undesirable" women out of the Rusk school
v8c5n1tydls alluded to but not the total clean-up as urged by the se-

cond warders.

2]hlous’con Post, February 18, 1908, p. 14. Citizen use of the
new red-light abatement act can be seen in_a_listing of the twenty in-
Junctions receiving final decrees.  Four R1a1nt1ff5 undoubtedly in
collusion souﬁht t0 enjoin the remaining houses in the Hollow.” The
ec

Post 1isted t ases as:

Dou?lass Burnett v. E. D. Polemanakos et al.
H. T. D. Wilson v. Dixje Darnell et al.

L. H. Perry v. Dixie Darnell

L. H. Perry v. Michael DeGeorge et_al.
Jesse H. dJones v. Caroline Eckel’et al.

L. H. Perry v. Josie King et al.
Doualass Burnett v. Leonard H. Howard et al.
L. Perry v. Sadie Coman .
L. H. Perry v. Mrs. William Rommel et al.
L. H. Perry v. Lulu Shubeck

H. T. D. Wilson v. T. F. Loftus et_al.
William P, Wilson v. Frank Dunn et al.

. 22Houston Post, February 27, 1908, p. 5. The subtitle of the
article read "A Kind_of Terror Has Possessed the Wives and_Mothers and

They Meet Together Planning to Purify Atmosphere in Which They and Chil-
dren Must Live."

231pid., all quotes.

. 24Ibid. The Post carried more of the story and events of the
vice problem than did the Chronicle. At the Time, the Post was Hous-
ton's and Texas's most prestigious paper. The Post, not the Chronicle,
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sta¥ed on top of the story although neither paper focused very sharply
on the issue.

25Houston Post, February 28, 1908, p. 4.

26Houston Post, Februar¥ 29, 1908, p. 4; Houston Chronicle
February 29, 1908, p. 5. The Post headline read, "The Club Will Ask
For A Reservation," and the Chronicle headline read "Petition and
Injunction Are Both Inveked to Cleanse the Second Ward."™

?7Committee of Fifteen, The Social Evil, with Special Reference
to Conditions Existing in the City of New York (New York: G._P. Put-
nam's Sons, 1902, reprinted New York: Garland, 1979). 3See also_
Jeremy P. Fe]t Vice Reform as a Political Technique: The Committee
?5753 tgin in Tew York, 1900-1901," New York History, 54 (January

28Houston Chronicle, February 29, 1908, p. 5.

L. 29The next day the Houston Chronicle ran a story entitled "Hollow
District Commercialized,” March 1, 1908, p. 24. With great pride the ar-
ticle described how the city's old yice district had béen closed and how
businesses were buying up property in the area. At 511 Louisiana, .

a wire and iron works company moved in and set up business. The article
hinted that if the city paved the streets around Prairie and Louisiana,
new businesses would Spring up Tike jamic in the district.”

30ouston Post, March 2, 1908, p. 5.

31See David J. Pivar, Purity Crusade: Sexual Morality and Social
Control, 1868-1900 Westporf, Conn.: Greenwood, 1973) for the compo-
sition of the membership and their goals in such reform efforts. See
also the c]gsln% efforts in other cities listed above. _In 1894, the
Methodist minister of the Shearn Church in Houston carried on a minor
clean-up cam%a1gn but it produced, no 1qst1n? results. See David G
McComb, Houston: .The Bayou City (Austin: The Unjversity of Texas
Press, 1969, 1981), 153-154, and his footnotes for the newspaper cover-
age of the Reverend George C. Rankin's reform efforts.

32Houston Chronicle, March 3, 1908, p. 5.

33Ibid. City charters for Houston are difficult to find and

not always complete when they exist. The words "regulate” and "segre-
%atg" agBear in the 1899 and 1904 charters but not "colonize,' Holus-
ton's 1905 charter contained the word "colonize! and it was the charter
in effect in 1908, See Charter of the City of Houston, Harris County,
Texas as Amended in 1899 (Houston: W. J. Moore Co., 1899): Charter
and Revised Code of_Ordinances of the City_of Houston, 19 4 (Houston:

. H. Coyle & Co., 1904); Charter of the 1t¥ of Housion and General
Ordinances (Houston: W. H. CO%]E & Co., 190 a,a11 in the Houston
Metropolitan Research Center, Houston Public Library.

34Houston Chronicle, March 3, 1908, p. 5.

1908 35Igouston Post, March 4, 1908, p. 5; Houston Chronicle, March 4,
» p. 9.

5. Both Commissigner Abbleb

36Houston Post, March 4, 1908, p. S
111s expréssed their support for Rice's statement.

and Chief of Police E
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. 37Houston_Post, March 4, 1908, p. 5. The rest of the article
described other incidents of vice and prostitution in the city and
the various committees formed b¥ the ward club to keep the city in-
formed on the moral situation of the neighborhood.

38Houston Chronicle, March 9, 1908, p. 3.

39Houston Post, March 31, 1908, p. 4; Houston Chronicle, March
31, 1908, p. 5. For_fhe original record of the city_ commission commit-
tee report recommending district, see City Council Minutes, Houston,
Texas, March 30, 1908, Book P., pB. 290-294, Box #8, Houston Metro-
politan Research Center, Houston Public Library. For the ordinance,
ee Charter of_ the City of Houston and General Ordinances, 1910
Houston: Coyle & Co., 1910), 124-127. On October 2, 1911, Houston
revised the boundaries of the district at little; see_Charter and
Revised Code of Ordinances of the City of Houston of 1914, E. P. Phelps,
comp., (Houston: n. p. 1914% 154. “See the appendixes for copies
of the commission reporf and the vice districting ordinance.

40Houston Chronicle, March 31, 1908, p. 5.

4]A misunderstanding flared up at the last minute when Commissioner
James Appleby, a member of”the ordinance committee, refused to sign the,
report. He claimed he had not had time_to read the report or even see it.
Commissioners James a. Thompson and J. Z. Gaston signed the report as
a majority of the committee and the report passed out of committee by a
2-1_vote.” When the ordinance came before the_ full c¢ity commission,
Appleby voted in favor of the_ordinance, resulting in 1ts unanimous
passage. See Houston Chroricle, March 31, 1908, p. 5.

. 42Eor,the report, see Houston Post, March 31, 1908, p. 4, and_the
city commission minutes cited in note 39 above. In the city commission
minutes, the record of the_report appears in long-hand and appears
to have_been wr1tten,qu1gk1¥.and occasionally sloppily. OQutiside of a
few s%e111ng and capitalization variations, the Post's printing of the
report is exact. Nowhere in the report or the ordinance did an¥ public
health question arise. Neither did the health question arise at any
time dur1nﬁ the earlier agitation or later in the vice district's,
history. Houston's newspapers could cover, write, and Br1nt stories
on Houston's establishment of a district for "disreputable characters"
but the papers refrained from publishing, even mentioning, any possi-
bility of venereal disease problem.

43Houston Post, March 31, 1908, p. 4.

44Charter of the City of Houston and General Ordinances, 1910
(Houston: W. H. Coyle & Co., 1910?, 124.

. 45The 1908 report of the Houston Inde?endent_School District
mentioned the problems around the Rusk school and singled out Mayor
Rice_and the City Commission for special thanks in dealing with the
problem. After describing the transition of the neighborhood argund
the Rusk School from primarily a residential area to a commercial area
with the corresponding drop in children attending the school, the Dis-
trict's report recagped the vice problem and solution. .
To add to the complexity of conditions therem during the
%ast year, a number of undesirable people, driven away by
he break1ng_u€ of the reservation in other parts_of the
c1t¥ moved~into the neighborhood. The respectable citizens
of the neighborhood made a_gallant fight to free their
homes from these undesirablé neighbors. They,ap%ea]ed
to the Schoo]l Board and City commission. It is to the
credit of all concerned, and particularly to the credit
of our mayor and his associates in office, that this
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fight was finally won and that these undesirables were
forced to move away from the neighborhcod of the school
and the houses surround1ng it.
Annual Report of the Public Schools of the Independent School.
g1égr1c$ggg)thg4C1ty of Houston, 1907-1908 (Houston: Gray, Dillaye

46For the timetable of the events of the 24th-26th of June 1909,
ee Houston Post, June 26, 1909, p. 5; and Houston Chronicle, June 26,
909, p. 10. Just as none of the previous histories of Housfon mentions
he presence of a vice district, none mention this legal/social dis-
ute which arose out of the district.

47

S
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Houston Chronicle, June 26, 1909, p. 10.

48y0uston Post, June 26, 1909, p. 5.

49Houston Post, June 27, 1909, p. 12; Houston Chronicle, dJune 26,
1909, p. 10. ~

. 50See General Laws of the State of Texas Passed at_ the Regular
Session of the Thirtieth Legislature, 8 January - 12 Agr1] 1907 {Aus-
tin: Von Boeckmann-Jones Cd., 1907?, 246-248, sec. 362b.

5]Houston Post, June 27, 1909, n. 12; Houston Chronicle, June
26, 1909, p. 10.

4
. “ZIbid._ City Attorney William H. Wilson{s_on1¥ statement at this
time was that if white women and colored were living together in the
same houses in the reservation, then Houston could easily remedy the
situation through an ordinance prohibiting such arrangements.

53Houston Post, June 27, 1909, p. 12.

54Ibid. Previous quotes as well.

55Houston Post, June 30, 1909, p. 5; Houston Chronicle, June 30,
1909, p. 6.

56Houston Post, July i, 1909, p. 16.

57See Houston Post, Ju]x 2, 1909 B. 14; Houston Chronicle, July 2,
1909, p. 8; and_Houston Post, u1¥ 3, 190 p. 14. By this time the
ﬂapers were calling_the case by its 1ega1 fitie, Thelma Denton et al. v.
ichael McDonald. ~Denton_lived at 830 Arthur in the district and the
Houston City Directory followed her name with the notation "(c)’ for
colored. at is stran%e is_the notation for Thelma Denton in the
Thirteenth census report of 1 The United States census enumerator,
. G. Norton, listed Denton in the census as white, not black. Perhaps
Denton had enough black her1ta%e,to be Tisted and considered a black
in the formal 1ega} papers, but if someone just walked up to her, Tike
Norton, without knowing that technically she was black, she may have
looked white. Se_ManuScript Census Returns Th1rteentﬁ Census” of the
Unjted States, 1910, Harris County, Texas, Enumeration District 70
4th ward (Microfilm copy of the Center for Research Libraries used].

58Houston Post, July 4, 1909, p. 15; Houston Chronicle, July 4,
1909, ?. 11. From a low of twenty-two, the Chronicle this day reported
McDonald had arrested thirty women; the exact number is unclear.
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ouston Post, July 11, 1909, p. 15; Houston Chronicle, July 11,
1909, p. 25. Not each and every poin of .Taw and contention will be
reviewed, but the ma&or problems involved in the action. For exampile,
Kittrell spent a good deal of time argu1ng,that a state statutory
revision of the sfate's yagrancy statute did not effect the case at
hand or justify McDonald's actions.

60,0uston Post, July 11, 1909, p._15; Houston Chronicle, July 11,
]gg%édp. 25. Kittrell did not’cite the Texas Supreme Court case he
q .

6]l"li?hae] McDonald v. Thelma Denton et al., 63 Tex. Cv. A. 421,
132 SW 823 (1910).

%21hid., p. 825.

§3Ibid. Nowhere in the Civil Appeals Court's decision did the
state disorderly house statute's revision arise in Fly's argument.

64McDona]d v. Denton, p. 826.

. 65Ibid., p. 827. Fly denied Denton's motion for a rehearing_on
technical grounds. For examg]e, Fly in his decision referred to a“1903
city charter and not the 1905 city charter contested in_the case, Fly
ruled that the two charters varied from each_gther so little that no
matter which charter was studied Houston still could not district a
section of _the c¢ity for the crime of %rost1tut1on. As in the main
dec1510n,,F1¥ did not cite the 1907 state disorderly house statute
revision in the rehearing.

66The'i a Denton et al. v. Michael FMcDonald, 104 Tex. 206, 135
SW 1148 (1911), Attorneys Charles E. and Arthur E. Heidingsfelder stayed
with the case from the district court u% the the Texas Supreme Court,
Who paid for their 1egq1 services is not known. Thelma Denton and the
other women probably did not have either the money or inclination to
take the case to the Supreme Court, but perhaps the Tandlords of the
houses and property did but nothing about the attorneys or who paid
them can be discovered.

6

7see Brown Cracker & Candy Co. v. City of Dallas, 104 Tex. 290,
137 SW 343 (1911}

68Denton v, McDonal

] . d es_involving other
Texas municipal vice distri
9

S
s, Henry Hatcher et al. v.
d Brown Cracker & Candy Co. v
1

City of Dallas et al., 133 . V.
or_El Pgso sse Frank A. Spence

C
e
%
a
S

9
1
0
to
n
a

c 0
S 1
ity _of Dallas, 104 Tex. 290, 3
t al. v. William H. Fenchler et al.
._Spence et al. v. William H. Fenchle ex. 443, 180
7 g 915); for San Antonio see In re_G : App. 381, 13 Sv 779
890) and City of San _Antonio v. Lillie neider, 37_3W 767 61896 H
r Waco_see M. W. Davis v. State, 2 Tex. App. 425 (1877) _and_Yiola ~ ar-
n et al. v. W. E. Dupree, 19 Tex. Cv. App. 390, 46 SW 272 (1898);
d for a var1et¥ of cases arising out of Houston s reservation see
die Coman et al. v. d. Baker, 179 Sw 937 ; J. W. Baker v.
e Coman et al., 109 Tex. 85, 198 Sy 141.(1917); [eona Hearne v.
R. 390,165 SW 596 (1914); Terry Hickman v. State,
26 SW 1149 (1910); F. M. Cabiness v. State, 66 Tex. Cr.
g %912 ; and Mrs. Mary Farris v. State, 74 fex. Cr.

094 (1912

W
al,, 107 T
h

f
9
i and Frank

w
=

t -
za, 28 Tex.
S

[

»

Sadi
Stat
59 T
R. 4
R. 6

ript Census Returns, Thirteenth Census of the Unit
arris Count¥, Texas, Enumeration District ;0, 4th
er

?tates 1 1
of the Cen for Research Libraries used

) R
microfilm

<O

op




APPENDIX ONE

Houston City Commission Report of March 30, 1908

An ordinance entitled "An ordinance colonizing and segregating
houses of il11-fame and assignation houses, regulating the same and
proscribing penalties" was introduced, same being accompanied by a
letter from the Mayor requesting the same be passed finally at this
session of the council. It was placed on its first reading in full
and referred to the Ordinance Committee for immediate report. The
following is the Committee's report,

Hon. Mayor & Council of the City of Houston:
Gentlemen:--

The Ordinance Committee to whom was
referred the petitions and protests of the citizens of the Second and
First wards respectively, and of the Public School Authorities of the
Independent School District of Houston protesting against the overflow
of the residence districts of the city and the neighborhood of the
public schools of women of ill-repute, and to whom was referred an
ordinance for the segregation of the residences of these women beg leave
to report to ycur honorable body as follows:

There exists at the present time in our city a most deplorable
state of affairs with reference to these women. Instead of being located
as in most cities of large population in one district a section where
a minimum of injury is done to the community and to the public morals,
they are now scattered throughout the body of the city; are in close
neighborhood of private residences, of churches and of public schools
for the education of the young. This unfortunate state of affairs had
not existed in Houston until Tately. During a great number of years
probably as many as 25 years the majority of these women lived to the
exclusion of other residences within a district a reservation which
while not declared by law or ordinance existed in fact. The residences
of these women in this district is away from private residences and
schools largely minimized the evil effects of the situation. After
the passage of the act of the last legislature, this old section or
reservation was broken up by actions brought in the district court of
Harris County by citizens of the county. By the terms of the act of
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the legislature, these women were subject to be enjoined by an action

filed in the district court, unless living within a district created
by an ordinance of a city of over ten thousand inhabitants. No such
district ever having been created by an ordinance, the district judge
who acted in the petitions presented to him had no discretion in the
matter, but in conscientious discharge of his duty as a public official
to enforce the law was bound to grant the injunctions in hearing. The
results, however, were most deplorable as these women were driven from
a section where they did a minimum of harm and spread into the residence
sections and to the neighborhood of the public schools where the evil
was at once brought to a maximum. Hence the situation demanding action
on the part of the city government and hence the demands of the
citizens that they and their houses and schools be protected from this
injury.

The city in some respects occupies a more advantageous position in
dealing with this evil than do the State and County authorities. In
other respects we are not so favorably situated. The act referred to the
legislature having made many offenses connected with this evil punish-
able by imprisonment as well as by fine, has deprived the city at
once of the authority by ordinance to make these same offenses, also
offenses against the city of Houston, and of power to punish them with
the speedy justice of the Recorder's Court. This seriously embarrasses
not only this but other cities, and it would be much better were the
Tegal penalties less, and capable of being enforced in the Municipal
Courts. Of course offenses not defined by the state law are not punish-
able by imprisonment or fine of over two hundred dollars can be reached
by ordinance. On the other hand, the city through the intimate connec-
tion between its executive and legislative powers, through its large
police force in immediate touch with the situation, and through the
superior efficiency eof its executive powers in the enforcement of the
police power occupies a more favorable situation for control of this
evil than do other branches of the government.

The late Grand Jury realizing these facts reported on this matter
to the district judge of the Criminal District Court as follows: “That
the evil is one in the judgment can be handled more effectively by muni-
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cipal authorities, then by proceedings under the state law, and that

they recommend that some plan be adopted for the purpose of regulating

the evil and suppressing its injurious effects upon the community."

The responsibility thus placed upon the city by the other departments

of the government, is one which in view of the urbent petitions for relief
from our citizens we have no disposition to shirk, not withstanding we
fully realize the great difficulties surrounding the successful control

of this evil which exists and has always existed side by side with
civilization.

The practical question that confronts the officials of the city
of Houston at the beginning, is whether it was better to confine these
unfortunate women within a district or to entirely exclude them now
and hereafter from the Timits of the city. While the power to district
or segregate these women has existed in the city of Houston for many
years, naturally however, there has been a reluctance to district them.
While the provision by law that these women shall not reside or sleep
outside of certain Timits does not in the correct use of language nor
in law legalize their immoral calling (since these women must Tive,
and must sleep somewhere) the appearance it has of being in some measure
an authorization or legalization if immorality naturally creates
hesitancey. Also the passage of such an ordinance may affect either
persons or property in a way in which we desire to avoid if possible.
However, in view of the whole situation, and having carefully considered
the whole subject from every stand point both governmental and moral,
we have decided that we should segregate the residences of these un-
fortunate women into a district; and to this conclusion we are urged by
two reasons principally, viz:

1st. The successful and permanent exclusion of prostitution from
the limits of a city the size of the city of Houston is impossible.

It is a fact of general knowledge that the successful permanent
exclusion of prostitution from any city of large size has never occurred
in the history of the world. It might be apparencly excluded for a

time (not withstanding the embarrassments created by the act of the

last legislature) but it would still exist in a quiet and more suppress-
ed form, and should the city desist from bending all of its energies to
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the exclusion of this vice in order to attend to something else it would
be immediately back again, and under such attempted exclusion it would
be scattered through but the whole city and doing double injury to
society by coming closer to the home and to the young. We therefore
think no good can be accomplished by attempting what we believe is not
capable of successful enforcement.

Secondly: could we exclude these women from the city of Houston our
Jjurisdiction and power is bounded by the limits of the city. They would
form clusters on the outskirts of the city most probably on the princi-
ple avenues and street car lines leading out of the city. Electric
transit has carried a large portion of the residences of the people to
the outskirts of the city. The citizens would have the offensive es-
tablishments brought in close contact to their homes, and would have
the lines of street car communication to their homes ruined by the
presence of immoral men and women. Such a plan would be almost worse
than to leave the women undisturbed in the body of the city.

Another difficulty is presented in selecting bounds outside
of which unfortunate women shall not be permitted to reside or sleep.
Necessarily what ever location is selected some inconvenience will
result. The answer to this is clear, that the fact that some will be
inconvenienced should not deprive the government of the power to protect
the immense majority of its citizens from this evil. As said by the
Supreme Court of the United States in sustaining a similar ordinance,
“The ordinance is an attempt to protect a part of the citizens from the
unpleasant consequences of such neighborhods. Because the legislative
body is unable to protect all, must it be deprived the power to protect
any?"

The city not now having any section which is distinctively appro-
priate to the residences of these women, there is now no particular
section which is because of the fact of existing use, most appropriate
for designation. On first blush the section formerly occupied by these
women and from which they were removed by injunction might appear the
best to be designated but to this there are two inseparable objections.
The district was not sufficiently large to contain these women; second-
ly, it could not be enlarged without involving territory already dedi-
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cated to business use or to residences of respectable families and

without crossing the most important and commonly used thoroughfares
of the city of Houston.

The district selected is considered from all points of view
the best selection that could have bezen made. The property is of little
value and would be increased rather than diminished in value by the
ordinance. No public school is situated in or near it, nor is there any
occasion for school children to pass through it in going to school;
it is not situated in any public thoroughfare in general use, and
largely the land is vacant and unoccupied by residences and is of Tittle
value situated in the bends of the Bayou, and cut up by gullies.

Lastly: The district is sufficiently large to render it
unnecessary at any early date in the future to enlarge the same, and
thereby damage the residence sections of the city.

The City Attorney informs us that the ordinance prepared is
practically identical with the one the city of New Orleans which was
held a lawful exercise of the Police Power by the Supreme Court of the
United States.

We therefore recommend that the ordinance as prepared to be put
into immediate passage.

(signed) James A. Thompson
J. Z. Gaston
Ordinance Committee
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Mr. [James] Appleby refused as one of the Ordinance Committee to sign
the report and on roil call voted against it. Voting aye, Thompson,
Gaston, & [James B] Marmian. The report was adopted. Under suspension
of the rules the ordinance was placed on its second reading by caption.
Under further suspension of the rules it was placed on its third
reading and passed. Voting ay, Thompson, Gaston, Marmian, and Appleby.
No negative vote.

It was moved by Alderman Thompson and seconded by Alderman
Gaston that the City Attorney be instructed to take proper steps to re-
quire all prostitutes residing in the city of Houston and outside of
the 1imits prescribed for their residence to remove from their present
residence and that the chief of Police be instructed to the City
Attorney all assistance requived. Carried.

Council then adjourned.

From:
City Council Minutes, Houston, Book P., pp. 290-294, 30 March
1908, Houston Metropolitan Research Center, Houston Public Library.



APPENDIX TWO
Houston's Districting Ordinance

An Ordinance Colonizina and Segregating Houses of I11-Fame, and Assig-
nation Houses; Regulating the Same and Prescribing Penalties.

Whereas, The City of Houston is authorized by its charter to colonize and
segregaﬁe houses of il1-fame, and to regulate same, and

Whereas, At the present time such houses are scattered throughqut the
body of the City, and in_many cases in residence sections and in the
neg?hborhood of the public schools therby constituting a menace to
pu

ic order and decency, to the sanctity of the home and to the moral
welfare of the young;

Therefore, Be It Ordained by the City Council of the City of Houston:

. Section_I. From and after the final %assage of this ordinance
it shall be unlawful for any public prostitute or woman notoriously
abandoned_to lewdness to occupy, inhabit, live_or sleep in any house,
ﬁoomtor closet situated withoul the following limits in the City of
ouston, viz.:

. commencing with the intersection of the center 1line of what is
designated_as Crosby Street on the maps of_ the Stewart Abstract Comgany
with“Buffalo Bayou, at_a point about one block west of Heiner Street;
thence in a southern direction with the_center line of said Crosby
Street to intersection with the center line of Hobson Street; thence
in a_western direction with the center Tine of Hobson Street to the south
of Blocks A and B to intersection with center line of Burton Street;
thence in_a northern direction with center Tine of Burton Street to
intersection with the extension of the center_line of Howard Street;
thence west with said extension to the centerline of Howard Street to
intersection with center line of what is designated on Stewart Abstract
Comﬁan¥ s map as Lion Street, said street being called Second Street
on Whitty's map of the C1t¥,of Houston; thence north with center line
of Lion Street to intersection with center line of Chambers Street; |
thence west with the center Tine of Chambers Street to intersection with
the center of what is designated on Stewart Abstract Com?any S _map as
Lamb Street, same being deSignated on the Whitty map as [hird Street;
thence north with cent@r 1iné of Lamb Street to Buffalo Bayou; thence
with Buffalo Ba¥ou to the beginning, as delineated on map of the
Stewart Abstract Company.

Sec. II. That it shall be_unlawful for any person or persons,
whether agent or owner, to rent, jease or hire any house, building or
room to any women, oY g1r1Ehnotor1ously abandoned to lew&ness or for

immoral purposes, outside the 1imits specified in Section I of this
ordinance.

Sec. III. That public %rostitutes or notorijously lewd or aban-
doned women are forbidden to stand upon the sidewalks in front or near
the premises they may occupy, or at the alleyway, door or ?ate of such
premises, or to_occupy the steps thereof, or to accost, call or stop
any person gass1n8,by, or to walk up and down the sidewalks, cr to
stroll about the City Streets indecently attired, or in other respects
so as to behave in public as to occasion scandal or disturb or offend
the peace and good morals of the people.

Sec. IV. That it shall not be lawful for any lew women to fre-
quent any coffee house, saloon or bar room and to drink therein.

Sec. V. That it shall be unlawful for any parties or part¥.to
establish or_carry on a house of prostitution or house of assignation
without the 1imits specitied in Section I of this ordinance.
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Sec. VI. That whenever a house of grostitution or assignation
may become dangerous to Rub]1c morals, whether from the manner’in which
it is conducted or the character of the neighborhood in which it is
situated, the Mayor or City Council may, on’such facts coming to his

or their knowledge, order the occupant” of sych house, building or room
to remove therefrom within a delay of five (5) days by servicé of notice
on such occupants in person or by posting notice on the door of the

oyse, building or room, to remove therefrom within a delay_ of five |

5) days, and Upon such_occupant failing to do so, each shall be punished
as provided in Section 8 of this ordinance.

.. ,. oec. VII. That in the event that the occupants of such house
building or room referred to in Section VI do not remove therefrom,after
the infliction of the gena]ty, the Mayor or C1t% Council is authorized
to close the same and to place a policeman at the door of such premises
to warn away all such parties who shall undertake to enter.

Sec, VIII. That any person or persons who shall violate any of
the provisions of this ordinance or who shall disturb the tranquility
of the ne1$hborhood, shall be guilty of an_offense, and upon convic-
tion therefor in the Cor?orat1 n Court shall be fined in any sum not
exceeding Two Hundred Dollars ($200.00) for each offense.

) Sec. IX. That each day any person or ?ersons_shall continue to
x}glate the previsions of this ordinance shall constitute a separate
ense.

Sec. X. All ordinances in conflict herewith are hereby repealed.

. Sec. XI. There being a public emergency requiring that this
ordinance shall take effect on the day of its introduction and passage,
and the Mayor hav1n$ so _requested in writing, this ordinance shall be |
in full force and effect from and after its passage and approval on this
day of its introduction.

Passed March 30th, 1908

Approved this the 30th day of March, A. D. 1908
H. B. Rice, Mayor



MAPS

The Stewart Abstract & Title Company map mentioned in the dis-
tricting ordinance is a huge map, 784" X 88%", and is not reproducible.
The Rusk school can be found on the right hand side of the 1904 map.
Just right of the center of the map is the City Hall--Market Square area
of the downtown in the old Hollow. Outlined on the left of the map
are the Timits of the reservation. Compare street development in the
vice district between the 1904 map and the city of Houston 1921 map.

A11 maps used with permission, Houston Metropolitan Research Center,
Houston Public Library.



CHAPTER SEVEN

This Social Sore:
Closing the Houston Vice District, 1917

"Red Tight burned later in the vice district of Houston Thursday
than usual," began the June 15, 1917, Houston Chronicle. "With the
coming of the first signs of day Friday morning they went out, never to
burn again."! Under a threat of both civil injunctions and criminal
prosecutions, the proprietors of the bawdy houses in Houston's muni-
cipal vice district closed and the women moved out. Ragtime pianos
no longer pounded late into the humid Houston night and the prostitutes
and madams of the district no longer practiced their trade in a mu-
nicipally sanctioned vice district. The events leading to the closing
of the district have been almost forgotten. Yet the two leading
Houston newspapers--the Chronicle and the Post--provide at least a
chronology of the events as well as the general strategy pursued in
closing the area.

The months of April, May, and June, 1917, were an exciting time
for Houstonians. America had gone to war against Imperial Germany in
early April, and one of the first national casualties were those city
vice districts that had somehow survived the storm of prewar antivice
crusades. Anti-prostitution campaigns were a feature of the public
scene in Progressive America, and America's entry into the war brought
a heightened sense of urgency to those campaigns. The purity
crusaders and sanitary hygienists argued that America's fighting men
must be kept pure in body as well as mind. 2 Since Army and National
Guard camps were placed near cities and military bases meant jobs and
money to local economies, the military used the threat of avoiding some
cities to force closure of vice districts and maintenance of a clean,
moral appearance.S3

More important in the closing of Houston's district than
milid .n . .e the pressures brought to bear by the county
attorney on the city of Houston. A committee of citizens, drawn hea-
vily from the Protestant sects and professional groups, formed the
Committee of One Hundred and sought the district's demise. Newspapers
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reported their determined efforts, but no papers--personal, public, or

administrative--are known to exist from the Committee. None of the
county attorney's papers or records can be located. Prostitutes,
madams, and vice Tandlords did not keep or preserve any known materials.
None of the city of Houston records, i.e., papers of the mayor, city
council, police chief, and police department have been found or cata-
logued except for the briefest of city council minutes.4 Until more
pertinent county, city, and personal records are located, only news-
papers describe the closing of the Houston vice district.

On April 17, 1917, a subcommittee of the Committee of One Hun-
dred conferred with Harris County Attorney John H. Crooker and began
the events which lead to the closing.® This subcommittee of "iaymen of
Houston churches," which acted as an executive committee, asked Crooker
to move quickly to close the district and not to wait on the outcome of
a case pending before the Texas Supreme Court on the legitimacy of
Houston's vice-districting ordinance.® Criminal prosecutions should
be used against the women, they pleaded, if no easier method could be
found. Crooker agreed to aid in their efforts but only if a complete
survey of vice outside of the district could be made and if the coop-
eration of the city police force could be gained.

The antivice committee's focus on the county attorney provided
one of the twists to the Houston experience. Because the city of Hous-
ton had established the district in a 1908 ordinance pursuant to a
state statute,’ reformers had tto find another level other than the
city in the decentralized, overlapping structure of American state
government with enough power over the same geographical area to close
the district.

The reformers turned to the county. In this instance, intra-
state federalism--the delegation of a state's power to counties and
cities to protect the citizen's heaith, safety, welfare, and morals--
meant that Harris County would assume control and supervision over an
area of Houston. This seizure of city power by the county did not go
unnoticed. Yet at no time did Houston seek to enjoin or in any manner
hinder the county's actions. Throughout april, May, and June 1917,
Crooker advised the antivice campaigners to ignore the city ordinance
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"which pretend[ed] to legalise the district.” If the executive

committee followed Crooker's advice, then Harris County would over-
rule Houston city policy on vice control.

After the April 17 meeting, an unnamed spokesman for the com-
mittee, following Crooker's suggestion, said that the Committee of One
Hundred had begun its efforts to locate "every [bawdy] house outside
of the district where vice is supposed to exist . . . ."8 The
committee also asked the public to send in letters (even anonymously)
with the location of houses suspected of harboring vice.

Another thread running through the story of the closing of
the Houston vice district was the question of what to do with the women
who lived and worked in the district. After the April 17 meeting, the
Chronicle reported that "many plans" existed for the residents of the
district. But no paper discussed any particular option. The committee
found itself on the horns of a dilemma. Although it wanted the dis-
trict closed, it hoped to “cause the women as little hardship as pos-
sible."9 The committeemen somehow wanted the women who lived in the
saloons and bawdy houses to stop their trade without being inconvenienced.
Unlike the analogous pattern of events in other cities, Houston experi-
enced no vehement sermons from pulpits or the council chamber against
the women. The private committee simply wanted the district closed
and its affront to public morals pushed out of sight. In seeking this
goal, it virtué]]y apologized to the women for working a hardship
upon them. The committee assumed they were to be pitied, helped when
possible, and not held responsible for their life. It was widely
believed then that prostitutes plied their trade for reasons beyond
their control, such as bad family 1ife, the double standard of sexual
behavior, the liquor interests, vicious men, and white slavers.10

On April 24, 1917, the executive committee approached the mayor
of Houston about closing the district and repealing the city's vice-
districting ordinance. Mayor Joseph J. Pastoriza stalled. Elected on
April 9 and sworn in on April 17--the same day the executive committee
spoke to Crooker--Pastoriza told the committeemen that establishing
his administration would take at least sixty days and he planned on
doing nothing about the vice district until the end of that time. Al-
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though Pastoriza said "I don't want to evade the issue," he did.

He suggested that the committeemen send him a letter proposing means
to close the area and provide him with information as to whether such
closings had improved the moral conditions of other cities. "If we do
anything," he said, "we want to really improve moral conditions."1!
Although he took no action on the matter, Pastoriza's decision to do
nothing actually supported the antivice committee's wishes. Houston
acquiesced in whatever action the antivice committee and the county
attorney chose to follow.

In their coverage of the April 24 meeting, the newspapers for
the first time provided the names of the members of the executive
committee. Walter N. Brown, listed in the City Directory for 1917 as
manager of Henry C. House, "capitalist," headed both the Committee of
One hundred and its executive committee.'2  What qualifications Brown
possessed to chair the committees are unknown. Secretary and spokesman
for the committee was Anson D. Foreman who also held the position of
the executive secretary of the First Baptist Church on Walker Avenue.
Other members of the executive committee were Ed. S. Phelps, an attorney
in partnership with his brother with offices located in the same build-
ing as Walter Brown; Dr. John T. Moore, physician; and Robert Cummins,
a civil engineer who roomed at the YMCA. A1l male, all white, all
Protestant, all at least semi-professional; the executive committee fit
the mold of the antivice crusaders of the pre-war years.13 Only

the prohibitionists and the women antivice campaigners were missing
from its directory.

In 1917, Houston had a commission form of government and
two of its commissioners also attended the meeting with these typical
vice reformers and Mayor Pastoriza. Commissioner Halver A. Halverton
questioned the committeemen about what was to be done with the women
of the district, and secretary Foreman suggested "offer[ing] them em-
ployment." Foreman explained that such offers had been made with
success in Dallas. Yet after Halverton pressed him about the women's
fate, Foreman admitted that in Dallas's case ". . . a small proportion
of the women had accepted the preferred work and . . . the others had
gone--he knew not where."14 He also revealed that the closing of
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Dallas's district had not ended prostitution in that city although he
explained that it had "greatiy improved moral conditions." Whether
Foreman witnessed Dallas's moral conditions before and after its clean-
up in order to make his assessment or whether he knew conditions had
improved only through the newspaper reports is not known. Also left
uncertain are the fates of the women who left Dallas.

Chairman Brown, having been stymied by Mayor Pastoriza, outlined
the two legal options open to the committee for closing the vice dis-
trict. The first led to the civil courts and involved seeking injunc-
tions against "the property owners from renting their property for
immoral purposes." The second led to the criminal courts and involved
filing complaints and securing indictments against the proprietors
running the individual bawdy houses in the district. County attorney
Crooker agreed to aid the committee in the criminal strategy if they
chose to pursue it and if the city proved uncooperative with the commit-
tee's efforts to close the district. When Pastoriza refused the exe-
cutive committee's request for action, it was up to the committeemen
to decide on the general strategy and specific tactics to follow in
shutting down the vice district.

From April 24 to May 10, the newspapers carried no information
on the committee's decision. Then from Thursday, May 10, to Wednesday,
May 16, stories appeared daily in the Chronicle and twice in the Post.
"Vice Committee Ready to Start Closing Move" read the first-page
headline of the May 10 Chronicle.1% The article revealed more of the
internal workings of the executive group of the Committee of One Hundred
as well as of the friction between the committee and the city.

The committeemen had delivered to Police Superintendent Clarence
Brock 1lists of immoral houses outside the district. Meeting with the
committee on Tuesday, May 8, Brock had promised to cooperate in their
efforts and asked for a list of immoral houses. Brock had told the
committeemen that their detective--publically unnamed--who had worked
with the county attorney in gathering evidence on the city's bawdy
houses was unwelcome at the police station. As the Chronicle reported
the tension, "it developed that while he has been investigating vice
conditions the police have been investigating the committee's detec-
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tive."1®  The police possessed a "stack of affidavits" about the

committee's detective but the committeemen refused to read them and
no newspaper account described what the affidavits alleged. So,
although the Police Superintendent pledged his willingness to drive
out of town the "loafers who stayed about the streets, and pre-
sumably 1ived off the women" and pledged to cliear the streets of
prostitutes, the police department turned a cold shoulder to the com-
mittee's outside detective.

The Tosses to individual policemen and the police department
in possible graft and booty by the closing of the district can never
be known. But the district undoubtedly provided some police with in-
come which the committee's action would cut off.17 Closing the area
meant a decrease in income to the police, a result the police did not
appreciate and was a reason to hinder the committee's actions.

At one point in the May 10 article Foreman claimed that the
committee had been gathering evidence on Houston's vice for a year, but
cited no report or statistics to substantiate his statement. Also,
the Chronicle reported that county attorney Crooker had instructed his
assistant to draw up a blank complaint form against the keepers of
the bawdy houses just in case they were needed. The paper said, " . . .
the ax was preparing for something . . ." but what was still unknown.18

On Friday, May 11, the executive committee again met in chair-
man Brown's office.19 When the meeting adjourned no one would say
if a decision on strategy had been reached. Apparently, however,
discussion among executive committee members continued to center on
whether to prosecute in the civil or criminal courts. The articie
noted that W. D. Chesterfield, the committee's "investigator"--
who might have been the earlier unnamed detective whom the police
investigated--turned over to Crooker his researches on the consequences
ob abolishing segregated municipal vice districts around the country.
The committee released to the press a letter from E. T. Tyra, mayor
of Fort Worth, on how that city closed its notorious vice district--
Hell's Half Acre--and how much better Fort Worth was for the closing.20
Fort Worth used the civil procedure of injunctions to close its vice
area. Unlike Houston, which had a municipal ordinance establishing the
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district, Fort Worth's district had existed through tradition so that
Fort Worth did not have the same obstacles to closing as Houston.

More information on the meeting appeared in the May 12
Chronicle.2l  Although none of those attending the meeting on the
eleventh would give any details, they let it be known that a decision
on how to proceed had been made. Foreman said that no further meetings
of the executive committee would be necessary once the plan was put into
operation, and he still would not be pinned down as to whether the
committee opted for injunctions, criminal prosecutions, or, as was done
in Austin, considered giving notice of impending prosecution to the
property owners and proprietors of the bawdy houses. The Chronicle
published a letter from W. J. Morris, police chief of austin, describing
how Austin served notice to the operators in its district, Guy's Town,
to either shut down or leave town; if they did not leave, they faced
criminal prosecution.zz

Sunday, May 13, the Chronicle's front-page story on the vice
district began with Crooker's secretary, Charles Leach, walking to a
mail box at the corner of Fannin and Preston Streets and depositing
sixty-four Tetters.

"See what I did," said Leach, as he dropped the

last bunch of 1étters into the box. ?

put the restr1cted district out of bus1ness

do@n'ogu%ﬁe 1ong 3;%§l¥12ﬁ2d v?cgug$g%g1ggngf Houston

which is famous all over the country as one of the ’

free and open places of the South. 23
Crooker gave the inhabitants of the district until June 15--thirty
days--to close up and move out. His letter to the keepers of sixty-
four houses notified them that a criminal complaint alleging the running
of a disorderly house --the legal nom de plume of a bawdy house--had
been filed against them in his office. Crooker would hold the complaints
a month before acting on them. If, after that time, the houses were not
closed he would initiate criminal prosecutions. If the houses were not
closed on June 15 not oiily wouid the keepers of the disorderly houses
face criminal prosecution but the property owners--unnamed--would face
criminal prosecution and a civil proceeding to enjoin the continued use
of the houses of immoral purposes.
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The executive committee (Brown, Foreman, Moore, Phelps, Cummins,

and Westheimer) had gone to Crooker's office in the early afternoon

the previous day and signed the complaints, one signature per complaint.
The Chronicle printed the names, addresses, and races of all sixty-four
keepers who received the letters. for example, the paper listed "Thelma
Denton, colored, 807 Lamb," "Aurelia Delgado, Spanish, 332 Hardcastle,"
and "Ora Marx, white, 1104 Howard." Sixty-three of the keepers were
female; "Jack Davis, white, 1114 Howard" was the only male to receive a
letter.24

From one viewpoint, Crooker can be accused of intimidating the
keepers to close and the women to move; from another, he can be seen
as acting leniently towards the district's residents by delaying pro-
secuting and giving them notice of possible criminal action instead of
immediately using wholesale arrests and indictment. Crooker held out
the velvet-covered iron hand. Elaborating on his motives and goals, he
explained that "the decent thing for the city to do now is to repeal
the ordinance which Ticenses that place out there.” In his public
statements he said he had no choice but to act to close the district
since it appeared in "flagrant violation of the law"--meaning the state
statute against keeping a disorderly house--and since "good men," "citi-
zens and taxpayers" had asked him to enforce the law. In reality,
Crooker was not as passive a public servant as he would have Houstonians
believe. He conferred with and helped give direction to the actions
of the executive committee of the Committee of One Hundred. His invol-
vement showed him not to be simply a reactive participant but an ini-
tiator of action as he mixed his public office with the private effort
against the vice district.

The future of the women continued to concern the executive
committee. Chairmen Brown assured reporters that "we have made arrange-
ments to take care of every woman and girl in the vice district who
wishes care." He went out of his way to deny that the committee want-
ed to harm the women. "[W]e want to cause no hardship, and will give
them a better 1ife over the rough places than any alleged friend they
now have." Brown continued, "we regret that this reform must work a
hardhip on some people, who are more to be pitied than censured."
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Despite these words of concern, he had no reservations about the bene-

fits the closing of the district would bring. "What we have done we

have done with the belief that it is the best for them and for all of
us."25

But how the committee would care for the women was not revealed.
Brown said only that "if they will apply to us we will give them a
chance." The Houston Post reported that the women would be given "homes"
and offered employment.26  The women were nct impressed. "Go to h~--,"
said one unnamed woman over the phone when asked about the closing.
"Don't you think I know we are going. We don't want no charity."
Another woman told a Chronicle reporter she was not going to leave and
she held no illustions about the sort of jobs the committee would offer
the women. "Give me a job--not a dishwashing job--and I'11 take it."
Generally, if the papers are to be believed, the inhabitants of
the district took the closing in stride. The Chronicle placed the
number of women in the district at four hundred and fifty, probably an
exaggeration.27 The executive committee, which released the figure,
may have deliberately inflated the numbers to make the problem appear
worse than it was.

The Chronicle continued its reporting on May 14 by printing
rumors. A story circulated that efforts were being made by an unnamed
Tawyer to solicit money from the vice district's residents to prevent
the area's closing. Foreman found the rumor preposterous. "There is
no reputable lawyer who would promise the women there that he could
save the district," he stated.Z8 Foreman related a story that in
another, unnamed, vice district, the women had raised $5,000 to pre-
vent the closing, but instead of helping them the lawyer they hired
absconded with the money. "There is no chance for them," said another
committeeman, "and they have to close, and for their sake they should
not spend a lot of money."

Monday's article also cast 1ight on the reasons for the friction
between the committee's investigator and Houston's police department.
Although Police Superintendent Brock pledged his force to prevent the
spread of vice, the coolness between the executive committee and the
police continued. In the months before the committee's action began,
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the committee's investigator had surveyed the relationship between

Houston's vice and police and then recommended that "it would not be
worth while to cooperate with the city police in any moral cleanup
proposed.”29  After his recommendation, the executive committee
shifted their efforts from city officials to the county attorney's
office.

Houston officials made no public or formal reaction to the
county's closing of its vice district. City Solicitor Joseph C.
Hutcheson said that if the city planned to defend the city ordinance
establishing the district he knew nothing of it nor did he have any
communication from the mayor on the matter. Houston's policy was not
to have a policy. Let the county take action while the city suffered
quietly until the whole unseemly business blew over.

The women, too, seemed resigned to the district's end. On Mon-
day, a few women telephoned the county attorney's office. Some wanted
further explanation of the closing notice; others expressed a desire
to "quit the business." A few asked if they could go out of business
but live where they were. The Chronicle said curtly "that will not be
allowed."30 Yet most of the women "took the notice good naturedly
and said they knew it was coming all along."

Tuesday, May 15, saw two articles run in the Chronicle on the
closing. One focused on the help the churches and women of Houston
wanted to offer the inhabitants of the district. The other, an
editorial, chided City Hall for its reticent attitude toward the
closing. A small meeting of the members of‘?hé éommittee of One
Hundred was held Monday evening and a larger meeting was held Tuesday
morning "attended by women of the churches of the city" to discuss what
options to offer the women of the district. In an example of “self-help"
thinking, the Chronicle reported that "every woman in the district will
have held out to her a chance to change her course of Tife and 'come
back' if she desires."3! What kind of change doing what kinds of work
the church women would not make public "as it would be embarrassing
to those who accepted the help that is to be proffered." the church
women assured the district's inhabitants that they felt “only kindly"
toward them and hoped the women of the district would tell the church
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women how best to help them.

The paper described at Teast one house and madam closing shop.
The proprietress had packed her furniture for storage and was preparing
to take a Tong vacation out of state. She said she hoped to return to
Houston and make the city her home. As the Chronicle described her,
"she is one of the wealthier women of the district, and owns considerable
real estate in different sections of the city." Other women of the
district were preparing to leave the area as well, the paper reported.32

"Nothing to say," remained Mayor Pastoriza's position on the
closing, even when confronted by a delegation of vice district property
owners. They asked for the mayor's position on the closing since the
city ordinance "legalized" the district and their investments. The
property owners wanted to know what could be done to protect their fi-
nancial interest. Pastoriza restated his desire to wait sixty days
before taking up the matter.33 The property owners could not have
been happy with Pastoriza's position.

The Chronicle's May 15 editorial, "Closing the Segregated Vice
District," criticized the mayor's "disquieting apathy and lack of
interest" in the closing. Calling the closing a "momentous event in
the city's history," the paper also called for greater police enforce-
ment in keeping vice under control in Houston and urged the mayor to
issue a statement in support of the c]osing.34

The "reservation," as the vice district was sometimes called,
drew the Chronicle's editorial attention again the next day, May 16.35
It criticized the city for trying to suspend the application of Texas
law through a city ordinance setting aside a reservation where bawdy
houses could congregate and not be prosecuted. Although nowhere in the
city ordinance did it read that the district would suspend or avoid
the state law, the iaw was as good as suspended within the district's
boundaries. The Chronicle editorial urged peace officers--"sheriffs
and their deputies, constables and their deputies, mayors, marshals,
chiefs of police, their deputies and assistants, and policemen of
towns and cities"--to ignore the city ordinance and enforce the state
law against bawdy houses or be in violation of their oaths. The paper
wanted the state law enforced, if necessary, by individual officers
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taking matters into their own hands. Like a school teacher scolding

third graders, the Chronicle wrote, "No officer has any more right to
ignore the law than he has to suspend it or violate it."

No officer took it upon himseif to act on the editorial's
suggestion. Crooker's letter of warning appeared to be applying
enough pressure to insure the smooth closing of the district although
a few women did call and ask Crooker if they could close their present
establishments and re-open as boarding houses with registers. Crooker
expressed surprise at the idea and turned down their request.36

Concern about the Tocation of an Army camp and the Army's official
position on cities and vice districts first surfaced on Friday, May 25.37
Rumors circulated in the city that if the government located a "can-
tonment camp" in Houston then the Army would want the vice district open
but placed under military control. Anson Foreman was sufficiently
concerned about the story to wire the Army commander for the Texas dis-
trict, General James Parker, in Washington: "Report current here that
government will not locate training camp in Houston unless the segre-
gated vice district of Houston, which is doomed to close on June 15, is
continued. Please wire at our expense, stating whether this is true."
General Parker replied, "No truth in report.”

The story of May 25 explained that the federal government wanted
. to see the soldiers are surrounded by good moral conditions as
well as conditions that will conduce [sic] to their physical comfort."
In pursuing such a goal, the Army, before locating a camp, wanted one
of two conditions assured by nearby cities: that segregated vice
be abolished or, that if the city chose to persist with an open district,
then the Army would "attend to the regulation, and not trust it to a
city."38 Army regulation meant closing the district.

Foreman took no chances in discrediting the rumor. He also
telegraphed Texas Congressman-at-large Daniel E. Garrett asking him to
speak to the Army about its policy toward city vice districts. Garrett
telegraphed back that he had spoken to the chairman of the Committee on
Training Camp Activities and Recreation, Raymond B. Fosdick. Garrett
reported that the War Department "does not look with favor upon the
location of training camps near any city in which there is an estab-
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lished or recognized red light district."39 Foreman's telegrams

showed that the rumor had the Army's position on training camps and vice
districts absolutely reversed. The Army wanted to avoid cities with
vice districts absolutely reversed. The Army wanted to avoid cities
with vice districts or see such areas closed.

The May 25 story also shed some light on the earlier rumor of
a fund being raised to fight the district's closing. One thousand dollars
had indeed been raised by the district's residents, not by the property
owners, and given as a retainer to a “large law firm" (unnamed) in
Houston to stop the closing. But after reviewing the action taken
by the county attorney, the firm returned the money saying the closing
could not be stopped. The Chronicle fretted that the women would hire
a lawyer or lawyers who would fine some way to either stop the closing
or slow down the process. "It is not thought, though, that the women
will have much trouble in finding lawyers who will take their money,
for which they can receive no return."40

On the evening of Wednesday, June 6, the Committee of One
Hundred held a well-publicized public meeting about the vice
district. 4 In cooperation with the Minister's Alliance, the Commit-
tee lined up speakers to discuss the closing. Reverend J. Frank Norris
of Fort Worth, a noted Texas vice fighter, headlined the speakers and
gave a talk entitled "A Winning Fight."42 Ministers of local churches
also spoke to a "large crowd" in the First Methodist Church at the
corner of Main and Clay streets. County attorney Crooker was scheduled
to speak but did not return from an Austin business trip in time. At
times the meeting strayed from its purpose of discussing the closing
of the vice area and degenerated into a mud-slinging event aimed at the
mayor and the governor. Walter Brown, chairman of the Committee of
One Hundred, reminded the audience that Mayor Pastoriza was a single-
taxer and said,

ggder the single tax plan the¥ tax dirt. The
servation is the dirtiest place in town, and
maybe he expects to tax it out of existence.

"This sally brought forth much laughter," commented the Houston Post.43
Mainly, the vice meeting proved to be nothing more than a show of force
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and support for the action initiated by the executive committee of the
Committee of One Hundred and the threatened legal action by the county
attorney. The meeting added the thunder to Crooker's threatened lightn-
ing in his effort to close the vice district.

Brown also told the crowd that the source of the rumor about the
Army's policy toward vice districts had been tracked down. It origi-
nated, he alleged, from an unnamed man who received funds from a
Houston brewery as an "expense account. "44 Whether this is true or
whether it was a counter-rumor may never be known, but the argument
that “an interest," particularly a liquor interest, tried to subvert
the closing of the district undoubtedly fell on fertile ground.

In an intriguing statement, Judge Sam Streetman, judge of an
unknown court and one of the antivice speakers, quoted a Committee
of One Hundred report which claimed Houston had four hundred and eighty-
three women Tiving in the district and an additional twelve hundred
living outside of the district. The numbers of prostitutes the com-
mittee estimated and released to the public both in the district and
in Houston expanded and grew more threatening the closer the time came
for the district's close; this in spite of earlier statement that the
women were leaving the city. Yet Streetman gave the impression of a
large and immovable corps of prostitutes within the city. Although
his figures are probably too high, the number of women actually affected
by the closing remains unknown.4®

Friday, June 15, six o'clock in the morning, nine days after the
antivice meeting, Houston's vice district closed. "Red Lights Out;
Pianos Hushed; Women Depart," headlined the thirteen-paragraph Chronicle
story which provided the most vivid picture of the last hours of the
district.46 Only a few houses remained open on the evening of the
fourteenth. They did a brisk business. Sightseers toured the area
and "kept [the] pianos going at full blast." But with dawn, the
noise quieted, the houses closed, and moving vans crowded the streets.
Those women remaining in the area called Crooker's office to assure
him they were closed and several asked for a few days grace in order
to move their furniture. Crooker ayreed. A spokesman for the Committee
of One Hundred reported that "most of the white women and all of the
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Mexican and Spanish women, but two, ha[d] left the city." Further,

fifty-five of the black women had moved into "various negro settlements
in the city" while fifteen white women had moved into other sections
of the city. The Chronicle said, "by far the largest number have left
the city."47

Crooker told reporters that if the city police force continued
to cooperate then the closing would continue smoothly. "I expect
no charges will need to be filed," said Crooker as he assessed the
situation. He promised that Houston's "moral tone" would be improved
by removing “this social sore" and, if necessary, court action could
still be taken. Crooker had achieved his goal of closing the district
by threatened legal action. His gamble of notification backed up by
the loaded gun of unfiled complaints against the residents paid off.
The threat proved great enough to force compliance; the intimidation
worked.

In a five-paragraph report, the Post described the district as
a d:éserted village.48 Property owners in the ex-vice district had
houses, “"substantial structures with comfortable rooms and modern
equipment," but no tenants. "It is quite improbable," the Post comment-
ed, "that families acquainted with the situation would be willing to
risk moving into the section so recently occupied as the restricted
district." The property owners needed renters and "talk of renting
the houses to negroes is current and it is probable that this will be
done." A few women remained in the district Saturday; those that
Crooker had granted a 1ittle more time to move out and those women
were in the process of leaving Houston. Nevertheless and strangely,
the Post reported that only twenty nercent of the women had actually
left the city.

It was clear that the end of the municipally-sponsored, condoned,
and tolerated vice district had arrived. Even though the vice area
had been shut down, the closing did not end the existence of prosti-
tution, bawdy houses, or saloons in the city. Yet Houston and Harris
County could claim to be making great strides towards purity since the
city no longer had an area of town devoted to good times and easy women.
Because of the county attorney's action, Houstonians appeared to have
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been rewarded for doing a "good thing" when Secretary of War Newton
Baker--three days before the vice district closed--released word that
Houston would receive a National Guard training camp.49

Much is still dim about the closing of the district, the Com-
mittee of One Hundred, the county attorney's role in the story, the city
compiiance, the Army's pressures, and the fates of the women who
accepted help and those who left. 50 When and if more records and docu-
ments become available, then study of the closing of Houston's vice
district will become less a chronology and more an interpretation of the
persons, motivations, and events involved in the closing. One result
of June 15, 1917, which Houston has lived with since, is that a
municipally sanctioned vice district has not again been attempnted.

The red lights went out, "never to burn again."
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CONCLUSION

Lawyers, prosecutors, treatise writers, and judges worked
against the social problems of prostitution and bawdy houses from within
an American legal tradition. Prostitutes-as-vagrants provided an easy
method to control a city's publicly immoral women. Moral reformers
criticized the charging of prostitutes with vagrancy and the reformers
called the fines the women paid a form of licensing. But in law the
prostitute was a petty criminal because of her status as a vagrant.
Women practicing prostitution carried the social stigma of being out-
casts from respectable society and the legal stigma of being vagrants.

Cities and/or counties decided how and when to control a local
prostitution problem because states left such policy decisions to the
localities. States set broad statutory guidelines against prostitution
or the keeping of bawdy houses but the enforcement of the state law
varied from Tocality to locality and with the discretionary powers of
the local police. A question of federalism within states--the division
of the powers and duties between the state and its counties and cities--
runs throughout late nineteenth-century prostitution control efforts
with a continuing sense of, especiaily in the case law, letting local
governments deal with the problem. Localism in applying the law pro-
vides a key to understanding vice control in the period.

Further, the real trouble for the law lay in how to prevent the
immeral use of property. As the nineteenth century progressed, courts
began to look favorably on private nuisance actions to close bawdy
houses. But the red-light abatement acts disrupted the chain of
precedent and tradition in nuisance law by giving individuals the right
to initiate actions against bawdy houses while dropping the require-
ment for special damages. Somewhat like the initiative and referendum,
the Progressive Era reform of the injunction and abatement laws give
citizens the power, perhaps the duty, to take control of a local pub-
lic policy issue--prostitution control.

But did the red-Tight abatement acts aim simply to close bawdy
houses and vice districts or did reformers hope the reform would era-
dicate prostitution? On a Timited scale, the reforms of the injunction
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and abatement acts achieved their goal; they did close vice areas and

they did close bawdy houses. But the reform failed to strike at the
deeper and more difficult problem of prostitution. Prostitution con-
tinued in spite of the reform and, with the help of the new tech-
nologies of the telephone and the automobile, prostitution assumed
new forms to practice the old trade. The reform perhaps worsened the
individual prostitute's 1ife since she no longer could live in an
area of town recognized as a vice district and live in a bawdy house
with other women who helped to provide support and security in a hos-
tile world. Instead, the red-1light abatement acts pushed the women
out of the relative stability of their houses and vice areas and
into the harsher world of hotel rooms and pimps. But the reform eli-
minated from public sight the moral and social evils of prostitution and
bawdy houses. This illustion of the reform of prostitution and impro-
ved quality of city 1ife proved enough for the purity reformers to
declare the red-light abatement acts a success.
For St. Louis, New Orleans, and Houston vice districts were

legal and possible city options, and as the last three chapters indicate
citycouncils believed they had the power to district their bawdy houses.
A prostitute's status as a vagrant survived the purity onslaught while
the red-light abatement acts have fallen into disuse. The closing of
city vice districts proved to be one of the lasting contributions

of the Progressive Era's clean-up campaigns on the American urban

scene. Reformers did, indeed, turn the red light out.
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